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PREFACE. 



Tms little work is the result of a careful study and arrangement of 
the Cases relating to Criminal Informations* and Informations in the 
nature of Gluo Warranto. The latter may with propriety he regarded 
as a spe«;ies of Criminal Information, viz. for a misdemeanor in usurp- 
ing some public office or franchise; but of late years they have been 
considered as more in the nature of a civil remedy, the object generally 
being to try the right and title of the defendant to the office or fran- 
chise claimed and exercised by him. 

The general plan of the work may be readily seen from the «« Table 
of Contents." It js divided into two books, the first treating of Crimi- 
nal Informations, the second of Informations in the nature of Gluo War- 
ranto. To each of these there is an Appendix of Forms^ including not 
only the Pleadings, but also the Affidavits, Rules, Writs, and other pro- 
ceedings; the whole is intended as a complete practical treatise upon 
the above subjects. 

The Author has endeavoured to introduce each case cited into its 
most appropriate place; and having taken much pains to render the 
work as correct as possible, he trusts that allowance will be made for 
Any little errors or defects, and that this (his first publication) will meet 
with a favourable reception. 

P. S. — ^The recent statute, 6 Vict. c. 20, intituled « An Act for abol- 
ishing certain Offices on the Crown Side of the Court of Ctueen's 
Bench, and for regulating the Crown Office," and the alterations there- 
by made, so far as the same affect this work, are stated in the Mdenda 
[post, 393 to 396]. In consequence of the passing of that Statute it 

June, 1847.— 16 ^ 



will be more necessary than before, that Attorneys (especially those con- 
cerned for or against Municipal Corporations or members thereof) should 
make themselres acquainted with the contents of this volume, as they 
will soon have to act without the guidance and assistance of Clerks in 
Court. 

1, Euf CoiTRT Temple, /t«ne, 1848. 
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CRIMINAL INFORMATIONS. 



CHAPTER L 

OF THB NATURE OF CRIMINAL INFORMATIONS AND HBRBIN OF THE STATtTB 

4 <Sc 5 W. <Sc M. c. 18. 

An information for an ofience is a surmise or suggestion upon record, on 
behalf of the king (or queen regnant), to a court o!Ssriminal jurisdiction, and 
is, to all intents and purposes, the king's suit. (Wilkes v. The King, in 
error, 4 Bro. P. C. 360.) It differs principally from an indictment in this, 
viz. that, in an indictment, the facts constituting the offence are presented to 
the court upon the oath of a grand jury ; whereas, in informations, the facts 
are presented by way of suggestion or information to the court by some 
authorized public officer on behalf of the crown. (2 Hawk. P. C. c. 26, s. 
4.) Criminal informations derive their origin from the common law. 
(Prynne's case, 5 Mod. 459 : S. C. nom. Rex v. Berchet and Others, 1 
Shower, 106.) They may be filed by the Attorney-General ex officio, upon 
his own discretion, without any leave of the court. (Rex v. Phillips and 
Others, 3 Burr. 1564: Rex v. The Mayor of Plymouth, 4 Burr. 2089.^ 
During the vacancy of that office they may be filed by the Solicilor-Greneral, 
^od, in such case, it is not necessary in point of *law to aver upon p #« -i 
the record that the attorney-general's office is vacant. (Wilkes v. L J 
TheKing,inerror,4Bro.P.C. 360; 4 Burr. 2553 ; Id. 2577, S. C.) They 
way also be filed by the Glueen's Coroner and Attorney (commonly called the 
Master of the Crown office ;) but not without previous leave of the Court of 
Hueen's Bench, given in open court, and a recognizance being entered into 
W the prosecutor,, pursuant to the stat. 4 & 5 W. & M. c. 18, s. 2. 

In 4 Blac. Com. c. 23, s. 3, it is said of criminal informations, that they 
are of two kinds : — " First, those which are truly and properly the king's 
ovrn suits, and filed ex officio by his own immediate officer the attorney-gen- 
eral ; secondly, those in which though the king is the nominal prosecutor, 
yet it is at the relation of some private person or common informer, and they 
are filed by the king's coroner and attorney in the Court of King's Bench, 
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asually called the Master of the Crown Office, who is for this parpose the 
standing officer of the public. The objects of the king's own prosecution, 
filed ex officio by his own attorney-general, are properly such enormous 
misdemeanors as peculiarly tend to disturb or endanger his goTernment, or 
to molest or aflfront him in the regular dischai^ of his royal functions. For 
offences so high and dangerous, in the punishment or prevention of which a 
moment's delay would be fatal, the law has giren to the crown the power of 
an immediate prosecution, without waiting for any previous application to 
any other tribunal, which power thus necessary not only to the ease and 
safety, but even to the very existence of the executive magistrate, was origi- 
nally reserved in the great plan of the English constitution, wherein provi- 
sion is wisely made for the due preservation of all its parts. The objects of 
the other species of informations filed by the Master of the Crown Office, 
upon the complaint or relation of a priv&to subject, are, any gross and noto- 
rious misdemeanors, riots, batteries, libels, and other immoralities of an atro- 
cious kind, not peculiarly tending to disturb the government (for those are 
left to the care of the attorney-general), but which, on account of their mag- 
r «Q -I i^itude or pernicious ^example, deserve the most public animadver- 
l- -^ sion. And when an information is filed either thus or by the attor- 
nsy-gei^eral ex officio, it must be tried by a petit jury of the county where 
the offence arises, after which, if the defendant be found guilty, the court 
must be resorted to for his punishment. There can be no doubt but that 
this mode of prosecution by information (or suggestion), filed on record by 
the king's attorney-general or by his coroner or Master of the Crown Office 
in the Court of King's Bench, is as ancient as the common law itself. For, 
as the king was bound to prosecute, or at least to lend the sanction of his 
name to a prosecutor, whenever the grand jury informed him upon their 
Oaths that there was a sufficient ground for instituting a criminal suit : so, 
when these, his immediate officers, were otherwise sufficiently assured that 
a man had committed a gross misdemeanor, either personally against the 
king or his government, or against the public peace and good order, they 
were at liberty, without waiting for any further intelligefice, to convey that 
information to the Court of King's Bench by a suggestion on record, and to 
carry on the prosecution in his Majesty's name. But these informations (of 
every kind) are confined by the constitutional law to mere misdemeanors 
only ; for, whenever any capital ofilence is charged, the same law requires 
that the accusation be warranted by the oath of twelve men before the party 
shall be put to answer it. And, as to those offences in which informations 
were allowed as well as indictments, so long as they were confined to this 
high and respectable jurisdiction, and were carried on in a legal and regular 
course in his Majesty's Court of King's Bench, the subject had no reason to 
complain. The same notice was given — ^the same process was issued — the 
same pleas were allowed — the same trial by jury was had-^the same judg- 
ment was given by the same judges, as if the prosecution had originally 
been by indictment. But when the statute 3 Hen. 7, c. 1, had extended the 
jurisdiction of the Court of Star Chamber, the members of which were the 
r* 4 T sole judges of the law, the fact, and the penalty; and when the 
L -^ *statute 2 Hen. 7, c. 3, had permitted informations to be brought by 
any informer, upon any penal statute not extending to life or member, at 
the assizes, or before the justices of the peace, who were to hear and deter- 
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mine the same according to their own discretion, then it was that the legal 
and orderly jurisdiction of the Court of King's Bench fell into disuse and 
oblivion, and Empson and Dudley (the wicked instruments of king Henry 
7th,) by hunting out obsolete penalties, and this tyranical mode of prosecu- 
tion, with other oppressive devices, continually harassed the subject, and 
shamefully enriched the crown. The latter of these acts was soon, indeed, 
repealed by statute 1 Hen. 8, c. 6 ; but the Court of Star Chamber continued 
in high vigour, and daily increasing its authority, for more than a century 
longer, till finally abolished by statute 16 Car. 1, c. JO. Upon this dissolu- 
tion, the old common-law authority of the. Court of King's Bench, as the 
custos morum of the nation, being found necessary to reside somewhere for 
the peace and good government of the kingdom, was again revived in prac- 
tice. And it is observable, that, in the same act of Parliament which abol- 
ished the Court of Star Chamber, a conviction by information is expressly 
reckoned up as one of the legal modes of conviction of such persons as 
should ofiend a third time against the provisions of that statute. It is true. 
Sir Matthew Hale, who presided in this court soon after the time of such 
revival, is said to have been no friend to this method of prosecution : and, if 
so, the reason of such, his dislike, was probably the ill use which the Mas- 
ter of the Crown Office then made of his authority, by permitting the subject 
to be harassed with vexatious informations whenever applied to by any 
maUcious or revengeful prosecutor, rather than his doubt of their legality or 
propriety upon urgent occasions. For the power of filing informations with- 
out any control then resided in the breast of the master, and being filed in the 
name of the king, they subjected the prosecntor to no costs, though on trial 
they proved to be groundless. This oppressive use of them, in the times 
preceding the Revolution, *occasioned a. struggle, soon after the |-# g -i 
accession of King William, to procure a declaration of their illegality, L -* 
by the judgment of the Court of King's Bench. But Sir John Holt, who 
then presided there, and all the judges were clearly of opinion that this pro- 
ceeding was grounded on the common law, and could not be then impeached. 
And, in a few years afterwards, a more temperate remedy was applied in Par- 
liament by statute 4 & 5 W. & M. c. 18, which enacts that the clerk of the 
crown shall not file any information without express direction from the Court 
of King's Bench, and that every prosecutor, permitted to promote such infor- 
mation, shall give security by a recognizance of J620 (which now seems to 
be too small a sum) to prosecute the same with effect, and to pay costs to 
the defendant in case he be acquitted thereon, unless the judge who tries the 
information shall certify there was reasonable cause for filing it, and, at all 
events, to pay costs, unless the information shall be tried within a year after 
issue joined. But there is a proviso in this act, that it shall not extend to 
wy other informations than those which are exhibited by the Master of the 
Crown Office ; and, consequently, informations at the king!s own suit, filed 
by his attorney-general, are no way restrained thereby." 

It may be convenient here to state fully the provisions of the above-men- 
tioned statute. By 4 & 5 W. & M. c. 18, intituled " An Act to prevent 
nialicious Informations in the Court of King's Bench, and for the more 
easy reversal of Outlawries in the same court ;" after reciting, that 
^^ whereas divers malicious and contentious persons have more of late than 
ill times past procured to be exhibited and prosecuted informations in their 
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Majesties' Court of King's Bench at Westminster, against persons in all 
the coanties of England for trespasses, batteries, and other misdemeanors, 
and after the parties so informed against have appeared to such informa- 
tions and pleaded to issue, the informers do very seldom proceed any fur- 
ther, whereby the persons so informed against are put to great charges in 
^ . their defence ; and although at the trials of such ^informations, ver- 
L i diets are given for them, or a noli prosequi be entered against them, 
they have no remedy for obtaining costs against such informers ;" it is 
enacted, (sect. 2), «« That from and after the first day of Blaster term, in the 
year of our Lord 1693, the clerk of the crown in the said Court of King's 
Bench for the time being, shall not, without express order to be given by 
the said court in open court, exhibit, receive, or file any informations for 
any of the causes aforesaid, or issue out any process thereupon, before he 
shall have taken or shall have delivered to him a recognizance from the 
person or persons procuring such information to be exhibited, with the 
place of his, her, or their abode, title or profession, to be entered to the 
person or persons against whom such information or informations is or are 
to be exhibited, in the penalty of twenty pounds, that he, she, or they will 
effectually prosecute such informations or information, and abide by and 
observe such orders as the said court shall direct^ which recognizance the 
said clerk of the crown, and also every justice of the peace of any county, 
cily, franchise, or town corporate, (where the cause of any such informa- 
tion shall arise), are hereby empowered to take ; after the taking whereof 
by the said clerk of the crown or the receipt thereof from any justice of 
the peace, the said clerk of the crown shall make an entry thereof upon 
record, and shall file a memorandum thereof in some public place in his 
office, that all persons may resort thereunto without fee ; and in case any per- 
son or persons, against whom any information or informations for the causes 
aforesaid, or any of them, shall be exhibited, sh^l appear thereunto and 
plead to issue, and that the prosecutor or prosecutors of such information 
or informations shall not, at his and their proper costs and charges, 
within one whole year next after issue joined therein, procure the same 
to be tried ; or if upon such trial a verdict pass for thedefendant or defendants ; 
or in case the said informer or informers procure a noli prosequi to be enter- 
ed ; then and in any of the said cases the said Court of King's Bench is 
^^^ hereby authorized to award to *the said defendant and defendants 
L -• his, her, or their costs, unless the judge, before whom such informa- 
tions shall be tried, shall, at the trial of such information, in open court 
certify upon record that there was a reasonable cause for exhibiting such 
information. And in case the said informer or informers shall not, within 
three months next after the said costs taxed and demand made thereof, pay 
to the said defendant or defendants the said costs, then the said defendant 
and defendants shall have the benefit of the said recognizance to compel 
them thereunto." Sect. 6 provides, *« that nothing in this act relating to 
informations shall extend, or be construed to extend to any other informa- 
tions than such as are or shall be exhibited in the name of their Majesties' 
coroner or attorney in the court of King's Bench for the time being, (com- 
monly called the Master of the Crown Office), any thing in the said act 
contained to the contrary notwithstanding." Sect. 7 enacts, "that, upon 
the demise of any king or Clueen of this realm, all pleas to informations in 
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the said coart shall stand and be good in law withoat calling defendants to 
plead again to the same, unless the defendants desire so to do« and make 
request to the said court for that purpose within five months next after such 
demise, any law or usage to the contrary notwithstanding.*' 

la Rex V. Jolliffe, (4 T. R, 290), Lord Kenyon, C. J. said— *« Before the 
statute 4 & 5 W. & M. c. 18, it was in the power of any individual to file 
an information, without disclosing to the court the grounds on which it was 
exhibited. But that practice being attended with the inconveniences 
recited in the preamble to that statute, it was enacted that no informatioa 
should be held [by the Master of the Crown Office] without the express 
order of the court, publicly given. That statute does not enumerate the 
grounds which are sufficient to enable us to grant the information ; but the 
legislature left it to our discretion^ trusting that tre should not so far 
transgress our duty as to go beyond the rules of sound discretion. la 
ordinary cases, affidavits are sworn in the court for the express purpose of 
Spraying an information upon them ; but that does not preclude us p^^.-^ 
from granting and information onafliidavits equally authentic, although L -* 
not made for that purpose." And, accordingly, the court granted a rule 
for a criminal information, upon affidavits sworn before a judge at Nisi 
Prius in another prosecution against the same defendant. 

In Rex V. Robinson, (1 W. Blac. 541), Lord Mansfield C. J., said—- 
" Informations at common law (which are very ancient in this court) were 
filed by the coroner, who did it upon any application as a matter of course. 
The statute was therefore made to limit it, and other grounds there are 
hy which the court has limited itself, — 1st. as to the merits of the persoa 
applying, for they may be under such circumstances as that the court will 
not interpose to favour them. 2nd, The time of application ; as to this there 
is no precise number of weeks, months, or years. But if delayed, the delay 
must be reasonably accounted for ; this consideration is more necessary ia 
election contests than in others — ^there is ill-blood enough without this 
addition to it. 3rd, The suspicious state of the case ex evidentia rei. 4th 
The consequences of granting the information ; on which account the court 
laid down the rule, that they would not grant one for bribery at parliamen- 
tary elections, till after two years were expired, in which civil actions may 
be brought." 



♦CHAPTER I L 

ni WHAT CASES CRIMINAL INFORMATIONS ARE FILED BY THE ATTORNEf. 
GENERAL EX OFFICIO. 

The attorney-general may exhibit an ex officio information for any mis- 
demeanor whatever ; but not for treasons, felonies, or misprision of treason ; 
(Comyns's Dig. tit. Information, (A^; Bacon*s Abr. tit. Information, (A.) ; 
2 Hawk. c. 26, s. 3 ; Arch. PI. & Ev. C. C. ft9, 8th edit.) ; for whereveir 
wy capital offence is charged, or an offence so highly penal as misprision of 
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treason, the law of England requires that the accusation should be war- 
ranted by the oath of twelve men, before the defendant can be pat to 
answer it. (2 Hale, 151 ; 1 Chit. Grim. L. 165; Id. 844.) In cases of 
misdemeanor^ the law has entrusted the attorney-general, on behalf of the 
crown, with a discretionary power of filing informations ; and for that rea- 
son, the Court of Queen's Bench will never give leave to the attorney-gen- 
eral on behalf of the crown to exhibit a criminal information. He has the 
right to exhibit one ex officio on his own responsibility and discretion ; and, 
if he think proper to do so, he may summon the defendant to shew cause 
before him why the information should not be filed before he signs it. 
(Rex V. Phillips and Others, 3 Burr. 1664 ; Rex v. The Mayor of Ply- 
mouth, 4 Burr. 2089.) He may of course receive affidavits of the facts 
before filing the information. (Rex v. Morgan, 11 East, 457.) 

But although the attorney-general may^ if he think fit, exhibit a criminal 
information ex officio for any misdemeanor whatever ; yet, in practice, he 
seldom does so, except when directed by the House of Lords, or the House 
r #10 1 ^^ Commons, or the Lords of the 'fxpasury, or the ^Commissioners 
^ -^ of some public department, ex. gr. the Excise, Customs, Stamps 
and Taxes, War Office, Admiralty, &c., or where the case is of a very 
serious nature. The usual objects of an ex officio information are, properl}^ 
such enormous misdemeanors as peculiarly tend to disturb or endanger the 
Ctueen's government, or to molest or afiiront her in the regular discharge of 
her royal functions, (4 Blac. Com. c. 23, s. 3,) or materially to prejudice the 
public generally ; such, for instances, as seaitious riots not amounting to 
high treason ; seditious or blasphemous or obscene libels or words ; libels 
upon the Queen or upon the ministers of state ; libels upon foreign ambas- 
sadors ; libels upon the judges or other high officers, reflecting upon their 
conduct in the execution of their duties, and imputing corrupt or improper 
motives ; obstructing such officers in the execution of their duties ; obstruct- 
ing officers of the customs, excise, or taxes in the collection of the revenue, 
or in making searches, seizures, &c., ; against public officers for bribery, 
or for other corrupt or oppressive conduct, and the like. But, unless there 
be some special reason for an information instead of an indictment, the 
attorney-general will not, usually, in the exercise of his discretion, take 
upon himself the responsibility of exhibiting one : for an attorney-general 
who makes too free use of his power in this respect, will soon become 
very unpopular, and may perhaps even endanger the stability of the min- 
istry. 

The following are instances in which informations have been exhibited 
by the attorney-general ex officio, viz., by direction of the House of Lords, 
for a misdemeanor at common law for forging an indorsement on a paper 
writing or certificate, in the name of the Duke of Buckingham, touching a 
quantity of alum charged to the Duke's account. (Rex v. Ward, Esq., 2 
Lord Raym. 1461 ; Id., 3 Lord Raym. 538 ; Cro. C. C. 259). By direc- 
tion of the House of Commons, for bribery at a parliamentary election. 
(Reg. V. Long, M. T. 1841. See the form post. Appendix A., No. 
13.) By direction of the House of Commons, for imprisoning Lord Pigot, 
r »11 1 ^^® governor of Madras, and subverting the *government of that 
L ^ settlement. (Rex v. Stratton and Others, Dougl. 227.) For a riot 
and conspiracy in the King's Bench Prison, and attempting to blow up the 
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wall thereof with ganpowder in 1785. (3 Chit. Crim. L. 1150 ; Cro. C. 
C. 464.) For a riot and disturbance of commissionerB acting under the 
property tax acts. (2 Chit. Crim. L. 490). For insulting and rilifying 
them whilst in the execution of their duty. (3 Chit. Crim. L. 916.) For 
a riot and breaking open the house of the ambassador from the Duke of 
Sa7oy, and taking from thence dirers goods. (2 Chit. Crim. L. 68.) For 
a serious riot. (Rex v. Qreen, Cas. temp. Hardwicke, 209.) Against a 
pilot for breach of quarantine. (Rex y. Harris, 4 T. R. 202 ; 2 Chit. 
Crim. L. 551.) For aiding a prisoner of war to escape. (Cro. C. C. 534.) 
For a seditious libel in the shape of resolutions, at a public meeting, for a 
subscription « to be applied to the relief of the widows, orphans, and aged 
parents of our beloved American fellow-subjects, who, faithful to the char- 
acter of Englishmen, preferring death to slavery, were for that reason only 
inhumanly murdered by the king's troops at Lexington and Concord, in the 
proYince of Massachusetts, on the 19th of last April.*' (Rex v. Home, 
Cowp. 672 ; Cro. C. C. 294; Arch. PI. db Ev. C. C. 518, 8th ed.) For 
a seditious and scandalous libel published in the North Briton, No. 45. 
(Rex V. Wilkes, 4 Burr. 2527 ; Rex v. Kearsley, 1 W. Blac. 540 : Rex 
V. Williams, I W. Bl. 541.) For sedicious libel in the shape of a letter 
from General Ludd (a fictitious name) to the editor of the Nottingham 
Review. (Rex y. Sutton, 4 M. & S. 532). For a seditious libel against 
the king's government and troops, in the shape of an address to the electors 
of Westminster. (Rex v. Sir Francis Burdett, Bart., 3 B. db A. 717 ; Id., 
4 B. 4& A. 95. 1 15. 314. See form of the information, S. C. 4 B. db A. 
115, note.) For a libel on the royal family. (2 Chit. Crim. L. 88.) For 
a libel on the Prince Regent. (Rex. v. Leigh, 3 Chit. Crim. L. 882.) For 
a libel in a newspaper, falsely imputing that his Majesty (Geo. 4) laboured 
under insanity, and that the writer communicated the facts from ^ ^.^ -. 
•authority. (Rex v. Harvey and Another, 2 B. & C. 257 ; 3 D. db L ^ -^ 
R. 464.) For a blasphemous libel. (Rex v. Waddington, 1 B. & C. 26 : 
Rex V. Cariisle, 3 B. & A. 161 ; Rex v. Eaton, 2 Chit. Crim. L. 14.) For 
an obscene and impious libel, intitled " An Essay on Woman, dbc.'* (Rex v. 
Wilkes, 4 Burr. 2527, 2nd count.) For an obscene libel in the shape of a 
liltle book, intitled « Venus in the Cloister ; or, the Nun in her Smock," 
published with intent to corrupt the morals of the subjects of this realm. 
(Rex V. Curl, 2 Stra. 788.) Against the printer of a newspaper, for pub- 
lishing an advertisement by a married woman offering to become a kept 
mistress. (3 Chit. Crim. L. 788.) For a libel in French, on Bonaparte, 
the then chief consul, tending to create discord between this country and 
Prance. (Rex v. Peltier, 2 Chit. Crim. L. 52.) For a libel on the Russian 
ambassador, accusing him of having sent advice to the enemies of this coun- 
try. (Rex V. Bew, 2 Chit. Crim. L. 54 ; 4 Went. Free. 410.) For a libel 
on the chief justice and the rest of the judges of the Court of King's Bench, 
impming that they had acted arbitrarily, partially, and corruptly, in admit- 
ting one John Hill to bail, upon a writ of habeas corpus. (Rex v. Kent, 3 
CWt. Crim. L. 878 ^ 4 Went. Prec. 414.) For a libel on a judge and jury 
for acquitting a man tried before'them for murder. (Rex v. White, 1 Camp. 
^59.) For obstructing excise officers in the execution of their duties. (4 
Went. Prec. 375 to 385 ; Id. 302 to 407 ; Id. 437 ; 2 Chit. Crim. L. 127 
to 141). For obstructing custom-house officers in the execution of their 
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duties. (4 Went. Prec. 305 to 391, aod see Rex t. The Mayor of Ply- 
mouth, 4 Burr. 2080.) For offering to bribe custom-house officers to girt 
tip and to refrain from seizing goods forfeited on 24 Geo. 3. (3 Chit. CFim. 
L. 693 ; Id. 605.) Against a custom-house officer fcnr corruptly taking a 
bribe and giving up goods forfeited. (3 Chit. Crim. L. 680.) Against an 
officer for receiving presents in India, contrary to the statute 33 Geo. 3, c. 
52, s. 62. (Rex v. Stevens, 5 East, 244 ; 3 Chit. Crim. L. 607.) Against 
•traders and others for violating or attempting to evade the provisions cxf 
r* 1 a 1 ^^^^^^^ ^^^ ^^ Parliament connected *with the excise or customs. 
L J or relating to trade, &c. (4 Went. Prec. 437 to 546.) Where a 
statute creates a penalty, and says that one moiety shall be to the use of the 
king, and the other to a common informer, the king may sue for the whole, 
unless a common informer has conunenced a qui tarn suit for the penalty. 
In such a case the king may recover the penalty by an information filed by 
the attorney-general in this court. (Rex v. Hymer, 7 T. R. 536.) On the 
other hand, where the whole of a penalty is to go to the crown, it can be 
sued for only by and in the name of the attorney-general ex officio. (Rex 
V. Hendricks, 2 Stra. 1234.) 

The court will not, upon the application of the defendant, restrain the 
attorney-general from filing an ex-officio information, upon the ground that 
a criminal information has already been granted for the same cause. But 
where the attorney-general filed an ex officio infonnation after a criminal 
information had been granted for the same offence at the instance of a pri- 
vate prosecutor, the court stayed all proceedings upon the first information 
until further order. (Rex v. Alexander, E. T. 1830 ; Arch. PI. & Ev. C. 
C. 70, 8th ed. ; Id. 76, S. C.) 



[*14] *CHAPTER III. 

IN WHAT CASES CRIMINAL INFORMATIONS ARJB FILED BY THE MASTER OF 
THE CROWN OFFICE, WITH LEAVE OF THE COFRT, AT THE INSTANCE 

OF A PRIVATE PROSECUTOR: 1. FOR LIBELS. 2. AGAINST MAGISTRATES. 

3. FOIt BRIBERY. 4. FOR OFFENCES AGAINST PUBLIC JUSTICE. 5. FOR 
OFFENCES AGAINST THE PUBLIC PEACE. 6. FOR OFFENCES AGAINST 
PUBLIC TRADE. 7. IN OTHER CASES. 

For what Offences generally.'] — ^The Court of Clueen's Bench may, in 
the exercise of their discretion, give leave to file an information in the name 
of the^ Glueen's coroner and attorney (commonly called the Master of the 
Crown Office), for any misdemeanor ; but not for treason, felonies, or nus- 
prision of treason, the }aw in such cases requiring that the accusation should 
be warranted by the oath of twelve men before the defendant can be put to 
answer it. (Ante, 9.) In no case whatever can a criminal information be 
filed by and in the name of the Master of the Crown Office, without the 
previous express order of the Court of Queen's Bench, given in open court. 
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(4db 5 W. & AL c. 18, s. 2 ; Rex ▼. Jol]flb,4 T. R. MO ; Rex ?. Howell, 
Cas. temp. Hardwicke, 247.^ Nor can process issae thereon without a 
lecognizance in d@20, entered into by the prosecator pursuant to the above 
statute. (Rex v. The Mayor and Aldermen of Hertford, 1 Salk. 376; 
Carthew, 603, S. C. ; 2 Hawk. c. 20, ss. 8, 10 ; Rex ▼• Roberta, 2 B. & 
Adol. 6SA 

Bat aknough the court have the power to grant criminal informations for 
any misdemeanor whatever, they will not, in the exercise of a sound discre* 
tioD, permit such informations to be filed, except in serious cases, as for gross 
and notorious misdemeanors, riots, batteries, libels, and other immoralities of 
an atrocious kind, not peculiarly •tending to disturb the govern- r «|«-| 
ment, (for those are left to the care of the attorney-general,) but l ^ 
which, on account of their magnitude or pernicious example, deserve the 
nost public animadversion. (4 Blac. Com. c. 23, s. 3 ; 1 Chit. Crim. L. 
850.) Moreover, the court always consider an application for a criminal 
i&f(»nnation as a summary extraordinary remedy depending entirely on 
their discretion^ and therefore not only must the ofience itself be of a seri- 
ous nature, but the prosecutor must apply promptly, or must satisfactorily 
account for any apparent delay. He must also come into court with clean 
kands, and be free from blame with reference to the transaction com- 
plained of. He must prove his entire innocence of every thing imputed 
to him, and must produce to the court such legal evidence of the ofience 
taring been committed by the defendant as would warrant a grand jury in 
finding a true bill against the defendant, otherwise he will be left to his 
ordinary remedy by action or indictment. 

We propose to consider the subject fully under the following heads : viz. 
Ist, For what ofiences a criminal information will or will not be granted. 2nd, 
When^i, e.^within what time the application may be made. 3rd, Bywhom^ 
and herein of the disqualification of a prosecutor by misconduct, or by 
adopting another remedy. 4th, What the afiidavits in support of the appli- 
cation must state, and how they should be framed generally. 5th, How the 
application is made, and the practice thereon, and how cause may be shewn 
^nst it. We shall afterwards treat of the information itself, and the sub- 
sequent proceedings thereon. 

In the present chapter we shall consider «« for what ofiences a criminal 
information will or will not be granted,'* under the following classification ; 
'iz — 1. For libels. 2. Against magistrates. 3. For bribery. 4. For 
offences against public justice. 5. For ofiTences against the public peace. 
^* For of^nces against public trade. 7. Other cases. 

I. For LibelsJ] — Criminal informations are more often *granted p#tfl -i 
for libels than for any other ofi*ence. The prosecutor thereby obtains L J 
^ early opportunity of vindicating his character in a court of justice ; 
for he must apply promptly, and in support of his application he must 
swear to his entire innocence of whatever is imputed to him. If the appli- 
^tion fail, he may afterwards prefer an indictment, but he cannot without 
express leave of the court bring a civil action to recover damages. (See 
post, 19,) 

The court will grant a criminal information for a libel refiecting on a 
P^lic body, as the clergy of the diocese of Durham, (Bex v. Williams, 5 
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B. & A. 595 ;) the directors of the East India Company, (Rex v. Jenoai,7 
Mod. 400 ;\ the justices of the peace for a county, (Rex v. Alderton, and 
Rex y. Hoiloway, cited 5 B. & A. 596.) If the persons composing the 
class libelled are quite uncertain, an information will not be granted ; but 
it is otherwise where the reflection is upon the whole of a definite class, as 
" the Portuguese Jews." (Rex v. Osborn, 2 Barnard. 166 ; Id. 138.) And 
where a libel reflects upon one of a certain body, ex. gr. one of the direc- 
tors of the East India Company, but does not specify which of them, and 
the tendency of the hbel is to create distrust and suspicion of the Company 
generally, the court will grant an information at their instance. Rex v. 
Jenour, 7 Mod. 400.) In such cases no aflidavit need be made denying 
the truth of the imputations^ (Rex y. Williams, 5 B. & A. 595.) 

An information lies for libellous aspersions on the chief justice and other 
judges of one of the superior courts, (3 Chit. Crim. L. 878 ; 4 Went. Prec. 
414 ;) or upon a judge and jury who tried a cause, (Arch. PI. & Ey. C. C. 
582, 8th ed.,) or who acquitted a man tried at the Old Bailey for murder, 
(Rex y. White, 1 Camp. 359 : and see Rex y. Watson, 2 T. R. 199 ; Reg. 
y. Lawson, 1 Gale & D. 15; 1 CL B. 486:) but, as such libels tend to 
weaken the administration of public justice, they are usually prosecuted by 
the attorney-general ex officio. An information will be granted for a libel 
on a peer or member of the House of Commons, with reference to anything 
r *17 1 ^^^ ^^ ^^^^ ^^ ^^^ ^^ "^Parliament, and in such cases no affidayit 
I- -^ denying the truth of the imputation is necessary. (Rex y. Haswell 
and Bate, on the prosecution of the Duke of Richmond^ 1 Doug. 387^ So, 
informations will be granted for libels on magistrates, or other public officers, 
with reference to anything done by them in the exercise of their duties. In 
H. T. 15 Geo. 3, such an information was granted against R. Hoiloway and 
G. Allen for printing and publishing a libel upon the justices of the peace 
of the county of Middlesex, usually sitting by rotation in Lichfield-street, in 
a pamphlet intitled TTie Bat Trap, charging them with ignorance and cor- 
ruption in the execution of their office. (S. C. cited 5 B. & A. 596.) In 
H. T. 28 Geo. 2, 1755, a similar information was granted against A. Aider- 
ton, for writing and publishing a libel bn the justices of the peace for the 
county of Suffolk, in an adyertisement respecting the expenditure of money 
in the hands of the county treasurer. (S. C. cited 5 B. & A. 596.) So, 
for publishing a libel against three justices of the peace and the church- 
wardens and oyerseers of a parish, accusing them of haying been guilty of 
fraud concerning the poor's rates. (3 Chit. Crim. L. 898 : 4 Went. Prec 
407.) So, where the defendant published a libel of an alderman and jus- 
tice of the peace, stating that he was « scandalously guihy of telling a lie 
in diyers companies ;" the court, considering that such libel was calculated 
to proyoke a breach of the peace, granted an information ; and Page, J., 
said, (« An information ought the rather to go in this case becaus.e no action 
lies." (Rex y. Staples; Andr. 228.) But the court will not grant a crimi- 
nal information for calling a magistrate a liar, accusing him of misconduct 
in reference to his haying absented himself from an election of clerk to the 
magistrates, and threatening, a repetition of the same language wheneyer 
such magistrate came into the town, unless there appear an intention to pro- 
yoke a breach of the peace. (Ex parte Chapman, Esq., 4 Ad. & EU. 773.) 
There Lord Denman, C. J., said, «< I think it would not be proper to grant 
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this rule. I do not see mj way clearly ebougk to treat *thi8 as a r »ion 
misdemeanor. I recollect a case where a rule was granted for >- -^ 
words spoken against a magistrate, which was afterwards discharged, 
because they appeared to be spoken with reference, not to his conduct as a 
magistrate, but to his voting as an elector to some office. In the present 
case, I at first thought the tendency of the words had been to provoke a 
breach of the peace." (And see Rex v. Pocock, 2 Stra. 1157; Rex v. 
Weltje, 2 Camp. 142.) The distinction seems to be between libel and 
slander^ the former being always considered as tending to a breach of the 
peace. An information was granted for these words in a letter to the 
Mayor of Richmondt viz. «< I am sure you will not be persuaded from doing 
justice by any little arts of your town clerk, whose consummate malice and 
wickedness against me and my family will make him do anything, be it 
ever so vile." (Rex v. Waite, 1 Wils. 22.) 

The court will grant a criminal information for publishing in a newspaper 
a statement of the evidence given before a coroner's jury, accompanied with 
comments, although the statement be correct, and the party has not malicious 
motives in the publication. (Rex v. Fleet, 1 B. db A. 370.) For it is libellous, 
and punishable by indictment or information, to publish preliminary exdmi" 
nations taken exparte before a magistrate or other officer ; it tends to create 
a prejudice against the accused, and to deprive him of a fair trial. (Rex v. 
Fisher and Others, 2 Camp. 563 : Rex v. Lee and Another, 5 Esp. 123 ; 
3 Chit. Grim. L.911.) 

Informations for seditious, blasphemous and obscene libels are usually 
filed by the attorney-general ex officio, (ante 11, 12 ;) and it would seem, 
that if the government do not think fit to prosecute in such cases, the court 
would not give leave to file an information at the instance of a private pro* 
6ecutor. More harm than good frequently results from prosecutions for 
such offences, which necessarily dmw public attention to the libels in 
question. 

The court will, however, grant leave to file criminal informations for 
gross libels on private individuals^ where the imputations are of a serious 
nature, and totally unfounded. *But the application must be made ^- ^ - 
promptly; and, generally speaking, the party libelled must expressly i- J 
swear to his entire innocence of whatever is imputed, or even insinuated in 
the libel. (See post, ch. iv. s. 3.) He is thus enabled, in the first instance, 
efifectualiy to clear his character in a court of justice, which is the principal 
advantage of this mode of proceeding. On the other hand, no injustice is 
done to the defendant, for, under such circumstances, he deserves to be 
severely punished by fine and imprisonment, at the discretion of the court. 
And it is now a settled rule, that when a party applies for an information, 
J^e is understood to waive his right to bring an action, unless the court 
should, on hearing of the whole matter, be of opinion that it is a proper 
subject to be tried in a civil action, and should specifically give him leave to 
^0 so. (Rex V. Sparrow, 2 T. R. 198 ; Rex v. Fielding, 2 Burr. 719 ; Rex 
▼• O'Gorman Mahon, 4 Ad. & Ell. 575.) 

The court will not entertain an application for a criminal information for 
^ libel where no imputations of a serious nature are made individually on 
the person applying for the information ; and, if the ground of application 
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be light or trivial, they will leare him to his remedy by action or indictme&l 
(Reg. y. Mead, M. T. 1840, Patteson, J. ; 4 Jurist, 1014, S. C; 

The court have, in the following instances, granted criminal informations 
for libels on private individuals, viz. For a letter to a nobleman, tfaresten- 
ing to accuse him of unnatural practices unless he gave the defendant 
money, and conveyed to him a house, dbc., (Rex v. Dennison, Lofil, 148 ;) 
for a libel accusing the prosecutor of having been concerned in a monopoiy 
in the East Indies, which produced a famine, and occasioned the death of 
thirty thousand people, (Rex v. Miles, Doug. 284 ;) for a libel on Messrs. 
Ooldsmid, charging them with having exported gold to Holland whilst under 
the government of the French and at war with this country, and discount- 
ing foreign bills for that purpose, (Rex v. Murphy, 6 Went. Free. 449 ;) 
r *20 1 ^^^ ^ ^^^^ ^" ^ barrister, relative to his conduct of a cause, *{S Chit. 
>- -^ Crim. L. 884 ;) for a ludicrous paragraph in a newspaper, giving 
an account of the marriage of an Irish Peer (a married man) with an actress, 
and appearing with her in the boxes, with jewels, dbc, (Rex v. Kinnersley, 
] W. Blac. 204 ;) for singing before the door of Daniel Cook, a grocer at 
Cheltenham, two libellous songs reflecting on the honesty and virtue of his 
son and daughter, with intent to discredit him and his children, and to dis- 
turb their domestic peace and comfort. (Rex v. Benfield, 2 Burr. 980.) 
Where a gross libel was published on a nobleman and his family^ the court 
granted a criminal information on behalf of the latter, although the noble- 
man joined in the application, and made an affidavit in support of it, but 
was not free from blame: so that the court would not have listened to 
an application at his instance only. (Reg. v. Gregory, 8 Ad. & Ell. 907; 
1 Per. &D. 110, S. C.> 

The following are further recent instances in which the court have 
granted criminal informations for libels on private individuals : — 

Rex V. Epps, (H. T. 1831), was an application for a criminal informa- 
tion on behalf of the Reverend Dr. Knatchbull, against the churchwardens 
of his parish, for a publication in which the clergy in general, and the doc- 
tor in particular, were charged with harshness and rigour in the exaction of 
their tithes. The rule to shew cause was granted. In Trinity Term fol- 
lowing the defendant produced affidavits to shew that the composition for 
tithes demanded in his parish was exorbitant. But Lord Tenterden said, it 
appeared that the tithe-payers had paid their compositions without com- 
plaint until the late excitement had arisen. The rule ought to be made 
absolute at any time, but more particularly at thi» time, when so much 
excitement prevailed on the subject. 

Rex. V. Kintoul and others, (H. T. 1831,) was an application by the Duke 
of Beaufort for a paragraph in the Spectator new^wper. The words com- 
plained of were as follow: << Who forgets the history of the late Duke of 
r *2l 1 *Beaufort's will, which may be seen at Doctors' Commons on pay- 
L ^ ment of one shilling, and which charges the estates of the present 
duke with annuities to his brothers, until they shall be better provided for 
by government. The amount of public money received by the Somersets, 
since the late Duke of Beaufort came of age, far exceeds the value of the 
estates he bequeathed to the present duke." The duke's affidavit denied 
that he or any of his family held any sinecure place or pension, and affirmed 
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tlmt all the pablic money receired by the Somersets since the kte dake 
came of age did not amount to one year's value of his estates. A ru]e to 
shew cause was granted, and subsequently, in Trinity Term, the attorney* 
general contended, for the defendants, that the publication in question was 
DO libel. The argument on both sides ran to a great length ; but Lord 
Tenterden, said, at the conclusion, that it was not for them to consider what 
might or might not be the opinion of any other tribunal. They must pro- 
ceed as they themselves and their predecessors had done ; and, whaterer 
was the opinion of others, it was their opinion that it was a libel. Rule 
absolate accordingly. 

Rex. v. Smith, (M. T. 1831). — ^A rule to show cause why a criminal 
information should not be granted bad been obtained against the defendant, 
for publishing advertisements tending to excite riot and a breach of the 
peace, among the people of Oxmoor township. It appeared that Smith, a 
wiae-merchant of Oxford, unconnected with the Oxmoor rioters, had, after 
their conviction, published an advertisement in the paper, recommending a 
sabscription for them, and putting queries respecting the inclosure ; such 
as, whether a large number of acres had been given to Sir Alexander 
Croke, with thirty-one in lieu of tithes, and whether the Oxmoor common 
before had not been tithe-free. The Crokes swore, that if these queries 
were meant for assertions they distinctly denied the truth of them. Sir 
Alexander had also published a pamphlet with this statement of the matters 
ia dispute. Smith, in his affidavit, stated that he believed these proceed- 
ings arose from his *support of the reform candidate in the Oxford ^^o i 
county election. Rule absolute. L J 

Rex V. Clouter, (M. T. 1831), was an application on behalf of the 
Bishop of Exeter, relating to some proceedings with regard to a burying- 
ground in the parish of Stoke Damerel, for the conveyance of which to the 
parishioners the bishop's consent was required by act of Parliament. On 
two opinions of Dr. Lushington the bishop declined interfering. The 
person employed by the parish submitted a third case to Dr. Lushington, 
which the bishop refused to peruse, saying, «* I will not look at an opinion 
founded on a state of facts not previously submitted to me for considem- 
tion."^ At a vestry meeting in Stoke Damerel, afterwards, it was resolved, 
"That the meeting could not but regret that the Bishop of Exeter should so 
far have forgotten himself as to deny the parishioners that justice which 
they had a right to demand at his hands, viz., his sanction to a deed of 
conveyance. The parishioners could not reprobate such conduct in lan- 
guage too strong. Resolved further, that the utmost censure be conveyed 
to the bishop for such his dishonourable and degrading conduct." This, 
being signed by the churchwarden (Clouter) as chairman, was after- 
wards printed and published. On this statement a rule to show cause was 
granted, and, in Hilary Term following, affidavits were produced to show 
that Dr. Lushington bad- never advised the bishop not to sign the deed, 
&z^d, on thcL third application, had distinctly advised it; and further, that 
the bishop's consent was only rendered necessary by the loss of a deed, 
which, ia 1811, conveyed the burial-ground to the parishioners. Rule 
absolute. 

Rex V. Sober, (H. T. 1832), was an application on behalf of Mr. Law, a 
surgeon, against the proprietor of the Devonport Telegraph, for the follow- 
hKE, 1847.— 17 
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ing paragraph : — «« Tria jancta in uno. This saying was nearly verified by 
a woman offering to parish officers to swear her child to one of three par- 
ties, a surgeon, a farmer, or a Ifi^bourer/* There were affidavits that Law 
was the person alluded to ; that he had attended A. H., and hearing that 

»oq 1 ^^® ^^ going to swear a •child to him, had taken steps to rebut the 
t -^ charge. A rule to show cause was granted. 

Rex V. Smart, (E. T. 1832.J Dr. Grey, the rector of St. Botolph's, 
Bishopsgate, applied for a criminal information against the vestry-clerk of 
the parish, on account of a placard bearing his signature, which contained 
a resolution of the vestry, that the rector had retained money to which he 
was not justly entitled. His attorney went to the defendant with the 
placard. Smart expressed his surprise that Dr. Grey should retain money 
to which he was not equitably though legally entitled. The attorney told 
him that if he would not give up the parties at the bottom of it, he would 
be held legally responsible. He refused. A' rule to show cause was 
granted. 

Rex V. Brigstock, (M. T. 1832), was an application on behalf of Mr. 
Phillips, mayor of the borough of Carmarthen, against the printer and pub- 
lisher of the Carmarthen newspaper for a libel, which stated, that, after his 
election, he was dining with his friends at an inn and indulging in intem- 
perate revelry during a riot that took place in the town, and, satisfied with 
having gained this point, instead of taking means to stop the disturbance, 
treated with insult those who applied to him for the purpose. His affidavit 
stated that he had taken all proper means to put down the rioi, and there 
were several affidavits to his sobriety at the time. A rule to show cause 
having been obtained, the solicitor-general, in Hilary Term, 1833, con- 
tended that it was not a case for the extraordinary interference of the 
court, Brigstock's affidavits showing the neglect and refusal of the magis- 
trates to stop the tumult. But the rule was made absolute.(a) 

2. Against Magistrates.'] — ^A magistrate is entitled in all cases to six 
#24 -| ^^*' notice of an intention lo apply for a criminal *information 
L J against him. And it is not sufficient that, in point of fact, six days 
have expired between the notice and the motion, if the notice contemplate 
an earlier application. {Ex parte Fenliman, 4 N. & M. 126 ; 2 Ad. & Ell. 
127, S. C. : and see Bolton v. Allen, 1 Dowl. N. S. 309.) Therefore, a 
notice served on 31st October of ati intention to apply on the first day of 
Michaelmas Terra, or so soon after as counsel could be heard, was held 
insufficient to support an application made on the 13th of November. (Ex 
parte Fentiman, supra). A magistrate is entitled to notice before an appli- 
cation is made for a criminal information, where he is chargeti with miscon- 
duct in his magisterial capacity, although other misconduct is also charged. 
(Rex V. Heming, 2 N. & M. 477 ; 5 B. & Adol. 666). There Lord Den- 
man, C. J., said, " It is an established rule of practice, that no application 
for a criminal information can be made against a magistrate for any thing 
done in the course of his office without previous notice. It is true that, in 
this case, some acts attributed to the defendant are such as any individual, 

(a) For the statement of this and the six precedinor cases the author is indebted to a 
very able article on Criminal Informations in the Law Magazine, Vol. 9, p. 361. 
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not a magistrate, might be indicted for. Whether we ahould have granted 
a crioiiQal information for sach acts alone might be doabtful. As some of 
the acts stated in the affidavits do afiect this defendant in the character of a 
magistrate, the case fails within the general rule, which requires^ notice. 
The rale for a criminal information must be discharged.*' 

The notice may be served personally, or by leaving a copy at the magi»> 
(rate's place of residence, with his wife, or some member of his family, or 
his servant. Notices in general do not require personal service. (Per Lord 
Kenyon, C. J., and Buller, J., in Jones dem. Griffiths v. Marsh, 4 T. R. 
465.) The object of the notice is, of course, to give the magistrate an 
ppportunity of showing cause against the application in the first instance, if 
he thinks fit. Upon moving for the rule nisi, there must (inter alia) be an 
affidavit of due service of the requisite notice. (1 Ghide, 11 5^. For form 
of notice, see Appendix A., Nos. 1 & 2 ; form of affidavit ot service. Id* 
No. 3. As to the time *within which the application must be made, r ^ne -i 
see post, Ch. IV. s. 1, p. 42. L -^^ J 

If an action or other legal proceeding be depending against the magistrate, 
in respect of his alleged misconduct, it must be waived or abandoned before 
the court will call upon him to shew cause why a criminal information 
should not be exhibited against him. (Rex v. Sparrow and Another, 2 
T. R. 198 : Rex v. Fielding, 2 Burr. 719 ; 2 Lord Ken. 388, S. C. ; Rex 
V. Phillips and Others, Rep. temp. Hardw. 241.) Indeed, it is now estab- 
lished as a general rule, that when a person applies for an information he is 
understood to waive his right to bring an action, unless the court should, on 
hearing the whole matter, be of opinion (hat it is a proper subject to 
be tried in a civil action, and should specifically give him leave to do so. 
(Per Ashhurst, J., in Rex v. Sparrow, supra.) 

To warrant an application for a criminal information against a magistrate, 
it must be clearly shown by affidavit, that he has acted illegally, (Rex v. 
Barker, 1 East, 186; Rex v. Jackson, Lofft, 147 ;) not from mere mistake 
or error of judgment, but from an unjusU oppressive, or corrupt motive^ 
amongst which fear and favour are generally included. To support an 
indictment, it is sufficient to show that a magistrate has acted illegally. 
" What the law says shall not be done, it becomes illegal to do, and is, 
therefore, the subject-matter of an indictment, without the addition of any 
corrupt motives. And though the want of corruption may be an answer to 
&Q appiication-for an informationivhich is made to the extraordinary juris- 
diction of the court, yet it is no answer to an indictment, where the judges 
we bound by the strict rule of law." (Per Ashhurst, J., in Rex v. Sains- 
bury, 4 T. R. 457.) But whenever magistrates act honestly and uprightly, 
though they mistake the law, no informcUion will be granted against them. 
(Rex V. Jackson and Another, 1 T. R. 653 ; Rex v. The Justices of Staf- 
fordshire, 1 Chit. R. 2171 Id. 218, note.) Therefore, where a criminal 
information is applied for against a magistrate, the question for the court is 
not whether the act *done be found, on investigation, to be strictly ^ ^ 
^ight or not, but whether it proceeded from an unjust, oppressive, L J 
or corrupt motive, (amongst which fear and favour are generally included,) 
^r from mistake or error only : in the latter case, they will not grant the 
'ole. (Rex V. Borron, Esq., 8 B. & A. 432 ; and per Patteson, J., in Ex 
parte Fentiman, 2 Ad. & Ell. 127 ; 4 N. ifc M. 126, S. C). « To punish, 
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as a criminal, any person who, in the gratuitoas exercise of a public trust, 
may have fallen into error or mistake, belongs only to the despotic ruler of 
an enslaved people, and is wholly abhorrent from the jurisprudence of this 
kingdom.'' (Per Abbott, C. J., in Rex v. Borron, supra.) An error in the 
proceedings before magistrates, is no ground for a criminal information* 
Vhe court will not interfere against them, unless they have acted corruptly. 
(Rex V. The Justices of Staffordshire, 1 Chit. R. 217.) The court wiU not 
grant a rule nisi for a criminal information against justices on the following 
grounds only : viz. That they held a party to bail^ for perjury, without any 
legal information or evidence ; and that they, without legal evidence, or any 
opportunity given him to defend himself, bound him over to the sessions, 
which had no jurisdiction, to answer such charge, not binding over any 
prosecutor; that their conduct was, in some respects, irregular; and that 
the party applying believes them to have acted in collusion with persons 
whom he had intended prosecuting, to deter him from such prosecution. 
More distinci evidence is requisite^ that the justices acted from corrupt 
motives. (Ex parte Fentiman, 2 Ad. & Ell. 127 ; 4 N. ^ M. 126, S. C. \ 
and see Rex v. Fieldiug, 2 Burr. 719.) However illegally magistrates may 
have acted in their official capacity, the court will not, from that only, infer 
that they so acted from corrupt motives, especially if corrupt motives are not 
expressly imputed to them in the affidavits. (Rex v. Jackson and Another, 
1 T. R. 653.) 

Where, however, it is sufficiently shown, by affidavit, that a magistrate 
has acted illegally, from a corrupt or improper motive, or where he has, in 
^ -l fact, abused the powers *entrusted to him, from motives of resent- 
L J ment or fear or favour, or to suit a political purpose, or the like, a 
criminal information will be granted against him. Thus, where justices of 
the peace refuse to grant licenses to sell ale to innkeepers or publicans, 
merely from motives of resentment, for having acted or voted against their 
political mterests at an election. (Rex v. Williams, and Rex v. Daviesj 3 
Burr. 1317 : Rex v. Hann and Another, 3 Bmr, 1716; Id. 1786.) In the 
last^mentioned case the defendants denied, by affidavit, that they acted from 
resentment or other corrupt motive ; but the court were not satisfied on that 
point, and made the rule absolute. The defendants afterwards pleaded 
guilty to the information, whereupon the court sentenced them each to one 
month's imprisonment, and a fine of 50/. See form of indictment against 
justices for partiality in refusing a license, 4 Went. Prec. 364; 2 Chit. 
Crim. L. 253. In other similar cases, where the court have been satisfied 
that the defendants did not act from the corrupt motives imputed to them by 
the prosecutor, the rule has been discharged. (Rex t. Bayles and Another, 
3 Burr. 1318 : Rex v. Young and Another, 1 Burr. 656; Rex v. Athay, 
2 Burr. 653.) An information will be granted against a justice of the peace, . 
as well for granting as for refusing an ale license improperly. Thus, 
where a justice was present at a general meeting of justices, at which a 
license was refused to one Harrison for misconduct, and such justice after- 
wards prevailed upon another justice, who was not present at such general 
meeting, to concur with him in granting a license to Harrison, sayipg, that 
' the only reason why a license had not been granted then was, that they 
might have an opportunity of inquiring into the character of Harrison ; the 
court made a rule absolute for a criminal information against the justice who 
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had so improperly acted, but discharged it as to the justice who had beea 
deceived, but was not altogether blameless, upon his paying the costs of the 
application as against himself. Rex v, Holland and Forster, 1 T. R. 692 ; 
and see 2 Chit. Crim. L. 249 : Rex v. Filewood, 2 T. R. 145 ; *Rex ^ ^ 
V. Sainsbury, 4 T. R. 451.) Where magistrates granted a distress L J 
for poor rates against the occupier of a house, after the agent for the landz 
lord had expressly tendered the amount to the overseers, in the presence of 
the magistrates ; and it was sworn by the affidavits, on the part of the pro- 
secution, that they had so acted (according to the belief of the prosecutor) 
from corrupt and criminal motives, and to serve election purposes ; and this 
was positively denied by the defendant, but their affidavits did not go on to 
state their-reasons for granting the warrant : the court held, that the justices 
could not excuse themselves on the ground of ignorance, and that they must 
have acted with a view to make a point to serve the purposes of an election. 
But the court permitted the rule to be discharged upon the defendants 
undertaking to pay the whole costs out of pocket, incurred by the appiica- 
cation. (Rex v. Cozens and Another, Dougl. R. 410.) 

Where a magistrate grossly abuses his authority, in convicting a person 
improperly for killing a hare^ a criminal information will be granted against 
him, provided the prosecutor swear to his entire innocence of the ofience, 
but not otherwise. (Rex v. Webster, 3 T. R. 388.) The court will not 
hear a motion against a justice * for convicting without aummofis until the 
con viction is removed before them. (Elex v. Heber, 2 Stra. 915.) And if it 
appear, by affidavit, that ahhough the defendant was not regularly sum- 
moned, yet the justice sent for him, and he actually appeared and applied 
for mercy, the rule will be discharged with costs. (Rex v« Athay, 2 Burr. 
653.) An information will be granted against a justice for causing a per- 
son to be imprisoned for want of bail, in a matter not cognizable before him, 
and ordering him to be kept in close confinement, without pen, ink, or 
paper, or the sight of any friend. (2 Chit. Crim. L. 238 ; Cro. C. C. 272; 
Arch. PI. & Ev, C. C. 576, 8th ed.) So, for causing a young woman to 
be publicly whipped, as a disorderly person, without any view, information, 
or proof exhibited against her. (2 Chit. Crim. L, 236 ; Cro. C. C. 274.) 
So, where a justice of the *peace knowingly took insufficient r-^og-i 
sureties for the appearance of a person charged with seducing «- -» 
manufacturers into foreign parts, and that without notice to the committing 
justice. (4 Went. Free. 418.) So, where three justices had illegally 
bailed a person committed in execution by another justice as a vagrant, 
and had superseded a warrant against another person on a similar charge, 
without hearing the information or examining any witnesses ; and it 
appeared that two of them had not acted bona fide, but had made them- 
selves parties to the business, the court made absolute a rule for a criminal 
information againstthem, but discharged the rule as to the third justice who 
had not originally interfered, but had only adopted the opinion of the other 
two defendants upon the construction of the Vagrant Act. (Rex v. Brooke 
and Others, 2 T. R. 190 ; 2 Chit. Crim. L. 239 ; 4 Went. Free. 424.) lu 
that case the court were of opinion that there was gross misbehaviour ia 
the defendants, which could not be imputed to mistake or ignorance of law ; 
and, therefore, that they had acted not only illegally but corruptly. And 
per Ashhurst, J., «* Though they have denied generally that they acted 
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from any interested ^lotives in this business, yet that is not sufficient ; for 
if they acted even from passion or opposition^ that is equally corrupt as if 
they acted from pecuniary considerations." {2 T. R. 195.) 

If justices of the peace wilfully refuse to perform their duty^ the court 
will grant a criminal information against them. (Rex v. FoX| 1 Stra. 21 ; 
Rex V. Newton, 1 Stra. 413.) Where two magistrates unlawfully refused 
to accept certain persons as Imil for one O'Neil^ upon a charge of sedition, 
&c., solely because the proposed bail were chartist leaders, although they 
were town councillors at Birmingham, and unquestionably persons of suf- 
ficient property, as the magistrates well knew ; Mr. Justice Patleson (after 
taking time to consider) granted a rule nisi for a criminal information 
against them : on cause being shewn against the rule, it appeared by afii- 
davit that the magistrates did not act from any corrupt or oppressive motive, 
JKOA 1 *^^^ i" pursuance of a previous general resolution made at a meet- 
L J ing of the magistrates of the county, with the sanction of the lord- 
lieutenant ; the court, therefore, discharged the rule, but as the magistrates 
had acted illegally they were ordered to pay the costs of the application. 
(Reg. V. Badger and Cartwright, H. T. 1843.) 

Where a justice is guilty of an extortion, under colour of his office, a 
criminal information will be granted against him. (Rex v. Yea, Bart., 1 
Gude, 111, note {a) ; Rex v. Jones, 1 Wils. 7.) So where a justice takes 
upon himself to adjudicate upon a matter in which he had a direct pecu- 
niary interest. (Rex v. Davis, Lofi^t. 62.) And in such a case, although 
he may not have acted illegally, yet if his proceedings have been irregular, 
and not such as the court approve of, they will not give the magistrate his 
costs, although they feel themselves bound to discharge the rule upon the 
merits. (Rex v. Whately, clerk, 4 Man. & Ry. 431.) 

An information will be granted against magistrates for making a false 
return to a mandamus. (Rex v. Spotland, Cases temp. Hardw. 184.) But 
not where the truth of the return depends upon a matter of doubtful 
law. (Rex y. Pettiward, 4 Burr. 2452.) And, indeed, it seems doubtful 
whether an information will now be granted, unless the return be corruptly 
and wilfully false. (Rex v. The Justices of Lancashire, 1 D. & R. 485.) 
A criminal information was refused against a magistrate for returning to a 
writ of certiorari a conviciion of a party, in another and more formal i^hape 
than that in which it was first drawn up, and of which a copy had been 
delivered to the "^party convicted, by the magistrate's clerk, the conviction 
returned being warranted by the facts. (Rex y. Barker, 1 East, 186.) A 
criminal information will be granted against justices for an improper and 
illegal appointment of overseers, if the corrupt and improper motives for 
making the appointment be satisfactorily established. (Rex v. The Justices 
of Somersetshire, 1 D. & R. 443 ; and see Rex v. Jolliffe, cited 1 East, 154.^ 
r »qi -I ^^ 's very seldom that a criminal information will be *grantea 
L J against justices for any thing done m ^c««on, for there they con- 
stitute a court of record ; and, therefore, very flagrant proof must be 
adduced of their having acted from corrupt motives. (Rex v. The Justices 
of Seaford, 1 W. Blac. 432 : Rex v. The Justices of Shrewsbury, 2 Bar- 
nard. 272 : Rex v. Davie & Others, Doug. 567.) But if the court, upon 
full consideration of the affidavits on both sides, be satisfied that the justi- 
ces acted froni political or party motives, they will make the rule absolute 
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against them^ akhough the justices, in answer to the charge, swear that 
they were not iDfluenced by party motives, but thought that the applicants 
were improper objects on account of their poverty, (Rex y, Phelps and 
Others, 2 Lord Ken. 570.) 

3. For Bribery. 'y^A, criminal information will be granted for briberyt 
or an attempt to bribe, at an election of municipal officers. Thus, at 
an election of mayor. (Rex v. Plympton, 2 Lord Raym. 1377 ; where 
see the /on» of such information : Rex v. The Mayor of Tiverton, 8 Mod. 
186.) So, at an election of aldermen. (Rex v. Steward and others, 2 B* 
& Adol. 12: Rex v. Robinson, 1 W. Blac. 541 : Rex v. Spinage, cited 1 
W. Blac. 383.) So, for bribing, or attempting to bribe, a burgess to vote, 
or to abstain from voting at a parliamentary election. See the form of an 
ex officio information for such ofience. Appendix A., No, 13. «< Any way 
to obstruct the freedom of elections, whether by bribery to vote, or to for- 
bear to vote, is a very heinous ofience, and proper for the animadversion of 
this court by information." (Per Lord Mansfield, C. J., in Rex v. Isher- 
wood, 2 Lord Ken. 202 : Rex v. Taylor, 12 Mod. 3U.) But as a person 
guilty of bribery at a parliamentary election is liable, under 2 Geo. 2, c, 
24, to be sued for 500/. penalty, at any time within two years after the 
ofience committed, the court will not listen to an application for -a criminal 
' information for such offence until after the two years have expired. (Rex 
V. Pitt & Mead, 1 W. Blac. 380 ; 3 Burr. 1335, S. C. ; Coombe v. Pitt, 
3 Burr. 1586 ; Rex v^ Robinson, 1 W. Blac. 541.) 

*In Rex V. Yaughan, (4 Burr. 2494), an information was granted _ ^^^ -, 
at the instance of the Duke of Grafton, first lord of the Trea- L ^ 
sury, and a privy councillor, for an offer to bribe him with 5000/. to pro- 
cure a patent for the reversion of an office of trust in Jamaica. See the 
form of such information, 3 Chit. Crim. L, 683 ; Cro. C. C. 502. In the 
above case. Lord Mansfield C. J., said, «• wherever il is a crime to take, it 
' is a crime to give. They are reciprocal. And in many cases, especially 
in bribery at elections to Parliament, the attempt is a crime. It is com- 
plete on his side who offers it. If a party ofiers a bribe to a j udge, mean- 
ing to corrupt him in a case depending before him, and the judge taketh it 
not ; yet this is an offibnce punishable by law in the party that offers it. 
(3 Inst. 147.) So, also, a promise of money to a corporator to vote for a 
mayor of a corporation ; as in. Rex v. Plyrapton, (2 Lord Raym. 1377.) 
And so also must an offer to bribe a privy councillor to advise the king." 
(4 Burr. 2500, S. C.) The mere soliciting another to commit an offence 
is clearly a misdemeanor : it is an act done. Rex v. Higgins, 2 East, 5 ; 
and see Henslow v. Fawcett, 3 Ad. & EU. 51.) An information will be 
granted for attempting to influence a juryman in giving his verdict, by 
offering him a bribe. (Rex v. Young, cited 2 East 14 ; Id. 16.) And it 
DEiay perhaps be laid down generally, that a criminal information for bribery 
will be granted in any case in which an indictment could be supported, 
unless there be some special reason to the contrary. 

As to the evidence in bribery cases, see Coomhe v. Pitt, 3 Burr. 1586 ; 
Henslow v* Fawcett, 3 Ad. & Ell. 51 : Webb v. Smith, 4 Bing. N. C. 
373. 
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4. For Offences against Public /t^/tce.]— Where a penon attempts, by 
undue and improper means, to stifle or pervert public justice, or to bring the 
administration of it into disrepute and suspicion, by gross invective" or ani- 
mad version, the court will grant a criminal information against him. Thus; if 
a person compound a felony, or even a qui tarn action, without leave of the 
the court, he may be punished by an indictment or a criminal information. (2 
r*33l C^it.Crim.L.2JJ3; Cro.C.C. 137: *Arch. PI. &Ev. C. C. 579,8th 
I- ^ ed.) Where a defendant in a criminal information, a few days before 
the commission-day, distributed' handbills in the assize town, vindicating his 
own conduct, and reflecting on that of the prosecutor, the court considering 
the hand-bills to have been distributed by the defendant for the purpose (/ 
influencing the jury in his favour, granted another criminal information 
against him. (Rex v. Joliffe, 4 T. R. 285.) In Rex v. Phillips, (3 Burr. 
1564,) the attorney-general, on behalf of the Crown, moved for an informa- 
tion for a most gross misdemeanor, in attempting to influence the jury 
returned to try Mr. Wilkes's cause, by sending them several pamphlets and 
inflammatory papers, and actually preventing two of the special jurors from 
appearing, by sending an express to them, in the middle of the night pre- 
ceding the day of trial, with a fictitious letter (signed « summoning bailiff,") 
acquainting them that the trial was put ofl^, which was contrary to the fact» 
The court refused to grant leave to file the information, because the attorney- 
general might file it ex oflicio. An information will be granted for perjury, 
or an attempt to suborn witnesses, (23 Geo. 2, c. 11, ss. 1,2; Rex v. Phil- 
lips and Others, Cases temp. Hardwicke, 241,) unless the question put was 
an unfair one as tending to criminate himself. (Rex v. Dummer, 1 Salk. 
374.) So, for attempting to induce witnesses to keep out of the way, to 
avoid giving evidence on a prosecution. (Rex^v. Lady Lawley, 2 Stra. 
904 ; Barnard. 263, S. C.) So, for attempting to influence a juryman in 
giving his verdict, by oflering him a bribe. Rex v. Young, cited 2 East, 
14; Id. 16.) So, for a conspiracy in the nature of embracery to procure a 
false verdict, one of the defendants getting himself sworn as a talesman on 
the jury. (Rex v. Opie and Others, 1 Saund. 300 b. ; Cro. C. C. 153.) 
An information will lie for libellous aspersions on the chief justice, and 
other judges, of one of the superior courts, (4 Went. Pre55. 414; 3 Chit. 
Crim. L. 878 ;) or upon the judge and jury who tried a cause, {Arch^ PI. 
&, Ev. C. C. 582, 8th ed. ;) or who acquitted a man tried at the Old 
r *34 1 *Bailey for murder. (Rex v. White, 1 Camp. 359.) Where a cor- 
L -^ poralion, by an entry in their own books, reflect upon the adminis- 
tration of public justice, the court will grant a criminal information against 
the members who joined in such resolution. (Rex v. Watson and Others, 
2 T. R. 199.) «* Nothing can be of greater importance to the welfare of the 
public, than to put a stop to the animadversions and censurea which are so 
frequently made on courts of justice in this country. They can be of no 
service, and may be attended with the most mischievous consequences. 
Cases may happen in which the judge and the jury may be mistaken; 
when they are, the law has afforded a remedy ; and the party injured is 
entitled to pursue every method which the law allows to correct the mis- 
take. But when a person has recourse, either by a writing like the present, 
by publication in print, or by any other means, to calumniate the proceed- 
ings of a court of justice, the obvious tendency of it is to weaken the admin- 
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istration of jastice, and in conseqaence to sap the rery foundation of the 
constitution itself." (Per Buller, J., 2 T. R. 205, S. C.) Upon similar 
grounds, it appears that a criminal information will be granted for publish- 
ing of a person that he was guilty of an ofl^ence of which he had been tried 
and acquitted, unless, indeed, the alleged libel be contained in a report 
published by order of the House of Commons. (Rex y. Wright, 8 T. 
R. 293.) 

The court will grant a criminal information for publishing the prelimU 
nary examinations taken before a coroner or magistrate, because, such pub- 
lication tends to create a prejudice against the accused, and to deprive him 
of a fair trial. (Ante, 18.) 

An information was granted for unlawfully refusing the office of sherifi* 
because the vacancy of such office occasioned a stop of public justice, and 
the year would be nearly expired before an indictment could be brought to 
trial. (Rex v. Woodrow, 2 T. R. 731 : Rex v. Shacklington, a Gluaker, 
Andr. 201, note.) But it was refused where the defendant was a dissenter ; 
and it was then doubtful whether he was liable to any other punishment 
than a penalty *for refusing to accept the office. Rex v. Grosvenor, ^«_ -, 
1 Wils. 18 ; 3 Slra. 1 193, S. C.) So it was refused against a per- L J 
son who had been elected mayor of Leeds for not Uiking upon himself 
that office, it appearing that he might be fined, and had not obstinately 
refused to take upon himself the office after proper notice of his election, 
and did not usually reside in the borough. (Rex v. Denison, 2 Ld. 
Ken. 259.) 

An information has been, granted against the captain of a ship of war, in 
Portsmouth harbour, for unlawfully preventing the coroner from holding an 
inquest on board of the ship. (Rex v. Solgard, 2 Stra. 1097.) But an 
information was refused against a juryman on a coroner's inquest, who 
refused to be sworn until the jury should be satisfied as to the pro- 
priety of holding the inquest ; it appearing that he acted bona fide, on a 
convictionr that he was right in such refusal. (Reg. v. Blurton, M. T. 
1837, Littledale, J. ; 2 Jurist, 33, S. C. ; and see Rex v. Parkyns, 3 B. 
&A. 668.) 

Where a false return is made to a writ of mandamus, and the parties 
concerned can neither traverse it, nor bring an action, the court will grant 
a criminal infonnation for such false peturn. (Rex v. Overseers of Spot- 
land, Cases temp. Hardwicke, 184: Case of the Surgeons' Company, 1 
Salk. 374.) But where the defendants are magistrates, see Rex v. Petti- 
ward, 4 Burr. 2452: Rex v. the Justices of Lancashire, 1 D. Sz R. 485, 
ante, 30. 

A criminal information has been granted against commissioners, under a 
turnpike act, who exceeded their powers in a case where there was no 
other remedy. (Rex v. Rogers, Bart., 2 Ld. Ken. 373. J 

We have already considered in what cases a criminal information will, or 
will not, be granted against justices of the peace for abusing their powers, 
and perverting the course of justice from corrupt or improper motives. 
(Ante, 25 to 30.) 

6. For Offences against the PMie Peace.']— The court *will ^^^ -. 
grant a criminal information for gross and notorious riots, affrays, L J 
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batteries, assaults, challenges to fight, endeavours to provoke a challenge, 
and other misconduct, evidently tending to a breach of the peace ; provided 
the party making the application apply promptly, and be free from blame 
with reference to the transaction complained of, and have not adopted any- 
other legal remedy. Thus, the court granted a criminal information, at the 
instance of the lord of a manor, against seventy persons, for assembUog 
together, and in a riotous manner pulling down fences, &c. (Prynn*s Case^ 
5 Mod. 459 ; S. C. nom. Rex v. Berchet and Others, 1 Shower, 106.) So, 
a criminal information will be granted for a serious riot, attacking the con- 
stables and magistrates, unless, indeed, it appear that the defeadants fall 
within the penalty of the Riot Act. (Anon., Loffi, 253 : .Rex v. Hunt and 
Others, 1 Ld. Ken. 108.) So, for a riotous assembly, with cutlasses, &c., 
breaking into a room, part of a warehouse, making a noise therein, and 
assaulting divers persons there, and beating and wounding them, and break- 
ing to pieces the furniture, &c. (2 Chit. Grim. L. 502.) So, for obstruct- 
ing an election in a violent and tumultuous manner. (Rex v. Parkyns and 
Others, 3 B. & A. 668 ; Rex v. Hunt, supra.) So, for an enormous bat- 
tery, notwithstanding the facts are denied by the affidavits on the other side. 
(Anon., 2 Barnard. 27.) So, for a grievous assault, provided the party 
injured have not so acted as to disqualify himself from making the applica- 
tion. (Reg. V. Gwilt, 11 Ad. & Ell. 589 ; 3 P. & D. 176 ; 8 Dowl. 476, 
S. C. ; Rex v. O'Oorman Mahon, 4 Ad. & Ell. 575 ; Ex parte — , Gent., 
one &c., 4 Ad. & Ell. 576, note^) The court refused an information for an 
assault on the mayor of Yarmoutn, whilst in the execution of his office, the 
mayor having first struck the defendant. (Rex v. Symonds, Cases temp. 
Hardwicke, 240.) They have refused an information for assaulting Mr. 
Nox Ward, to force him to sign a paper which the defendant produced, 
but which Mr. Ward refused to sign. (Anon., 2 Barnard. 87) The court 
granted an information for forcing one E. M. to marry one of the defendants 
r *371 ^^g^^^*^^^ ^^^ ^^^^> although all the facts were totally denied. (Rex 
L ^ V. Lynn, 2 Barnard. 242.) So, for taking away a young lady out 
of the custody of^ her guardian assigned in chancery, and marrying her, 
although she went voluntarily, and the defendants had been committed by 
the Court of Chancery for the contempt. (Rex v. LordOssulton and Others, 

2 Stra. 1107 ; S. C. nom. Rex v. Pierson and Others, Andr. 310 ; and see 

3 Chit. Crim. L. 713.) So, for taking away a natural daughter under 
sixteen, under the care of her putative father. (Rex v. Cornforth and 
Others, 2 Stra. 1162.'( So, for sending or delivering a challenge, (Rex, v. 
Morgan and Another, Doug. 314 ; 2 Chit. Crim. L. 848 to 862 ; Appendix 
A., Nos. 15, 16,) provided the fact be brought home to the defendant by suffi- 
cient legal evidence, (Rex v. Willett, 6 T. R. 294 ; Rex v. Younghusband, 

4 N. & M. 850 ;) but the court will refuse an information for a challenge, 
if the prosecutor appear to have misconducted himself; as by sending the 
first challenge, (Rex v. Hankey, 1 Burr. 316,) or by sending a challenge 
to a third person connected with the defendant, (Rex v. Larrieu, 7 Ad. & 
Ell. 277.) The court discharged a rule nisi for a criminalJnformation 
against an attorney, who had written a letter to the attorney of the opposite 
party in an action, stating, that he would horsewhip his client at the first 
opportunity, because of certain insulting pleas put in to the action — the 
letter containing passionate expressions, and purporting to be written without 
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prejudice. This the court considered too ahsard and trifling to warrant an 
application for a criminal information. (Reg. t. Lane, Slst January, I8489 
€t. B.) An information will he granted for provoking and endeayouring to 
procure another to send a challenge. (Ex parte Williams, 5 Jarist, 1133 ; 
Rex y. Phillips, 6 East, 464 ; Oro. C. C. 122.) So, for insalting a magis- 
trate, and challenging him to fight. (6 Went. Prec. 461 ; 3 Chit. Crim. 
L. 850.) Bat the court will not grant a criminal information for calling a 
magistrate a liar, accusing him of misconduct in reference to his having 
absented himself from an election of clerk to the magistates, «and ^ ^^^g ^ 
threatening a repetition of the same language whenever such L J 
magistrate came into the town, unless there appear an inteniian to provoke 
a breach of the peace. (Ex parte Chapman, 4 Ad. & EH. 733; and see 
Rex y. Pocock, 2 Stra. 1157 ; Rex v. Wehje, 2 Camp. 142.) Libels are 
generally calculated to lead to a breach of the peace. We have treated 
of them separately. (Ante, 15.) 

Where an affray takes place in disturbance of public justice, or at an 
election of members of Parliament, the court will grant an information ; but 
not for an affray of a political nature, which takes place at a race-ground. 
(Rex v. Kynaston and Others, 2 Barnard. 378.) It will be granted for 
obstructing and disturbing divine service in a church, or in any dissenters* 
chapel. (Rex v. Wroughton and Others, 3 Burr. 1W3 ; 2 Chit. Crim. L. 
29.) But where churchwardens refused to let the parishioners meet in the 
church about public business, in pursuance of a notice given them for that 
purpose, the court thought that such offence was not great enough to 
require an information, and accordingly refused the motion. (Anon., 2 
Barnard, 166.) An information will be granted for obstructing, in a violent 
and tumultuous manner, the election of lord mayor of London on the 
charter-day : but if the violence and tumult be satisfactorily denied, and the 
defendants appear to have acted under a bona fide belief that they were 
merely exercising a legal right, the rule will be discharged. (Rex v. 
Parkyns, 3 B. & A. 668.) An information has been granted for a riot and 
disturbance at the election of bailiffs and burgesses of a corporation, but 
judgment was arrested upon the pleadings. (Corporation of Bewdley's 
Case, Holt, R. 353.) 

6. For Offences against Public 7Vm/e.]— A criminal information will 
be granted for using any undue and improper means to enhmice the price 
in the market of any of the necessaries of life. Thus for a conspiracy to 
raise the price of salt, (Rex y. Norris and Others, 2 Lord Ken. 300 ; 3 
Chit. Crim. L. 1164 ; Cro. C. C. 150 ;) or, of oil. (Rex v. Hilbers, 2 Chit. R. 
163.) So, for spreading rumours (whether true ♦or false) respecting ^ ^^^ -. 
bops, ivith intent to raise the price of the hops, then in the market ; L -• 
^Vy by persuading the dealers not no take their hops to market, and to 
abstain from selling for a long time ; or by engrossing large quantities of 
hops, by buying from many persons with intent to re-sell the same for an 
unreasonable profit, and thereby to enhance the price in the market gene- 
mHy ; or, for bupng, or contracting to buy, large quantities with intent to 
prevent the same being brought to market, and to re-sell the same at 
an exorbitant profit, and thereby greatly enhance the price. (Rex v. Wad- 
^ington, 1 East, 143 ; 2 Chit. Crim. L. 627.) «*For the sake of the public. 
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and especially of the poorer part of his Majesty's subjects, the law pays 
particular respect to the necessaries of life ; the price of which a man is 
not permitted to enhance by undue means for his own private profit. la 
these, and other respects, the freedom of trade has its limits,.^nd is, and 
must, like all our other liberties, be regulated by law." (Per Cur. 1 Elast, 
164, S. C.) The court will therefore grant a criminal information for 
foreatallingt regrating^ or engrosaingf wherever an indictment could be 
supported for these offences. As to which, see Arch. PI. and Ev. G. C. 
613, 8th ed. 

It seems that an information will be granted for forcing a farmer, by 
menaces of riot and violence, to sell his cheese at 3d* per lb* (Tinte, or 
Chote v. Fawkes, Lofil, 64.) 

An information has been granted for a conspiracy to ruin gun-makers ia 
their trade, by making riots before their house and shop, seducing their 
workmen to leave their employ, making declarations of ill will towards 
them, threatening bodily injury to their agent, and attempting to do him 
bodily harm. (Rex v. Hadley and Others, 6 Went. Prec. 439.) So, for a 
conspiracy to ruin a player in his profession, by making a riot in Covetit 
Garden Theatre, and preventing the performance of a play in which he was 
to act, and obliging the manager, against his will, to come on the stage and 
discharge him. (Rex v. Leigh and Others, 6 Went. 443 ; 2 Chit. Crim. 
L. 494.) 

r *^(\ 1 Informations against traders and others, for violating or ^evading 
L -^ any of the provisions of the acts relating to the excise or customs, 
dbc, or obstructing ofncers in the collection of the revenue, or in performance 
of their duties, are usually filed by the attorney-general ex officio ; or they 
assume the form of qui tarn informations for penalties ; the latter are not 
often resorted to, as a qui tarn action is in many respects the preferable mode 
of proceeding. 

7. In Other Cases, — ^Formerly the court would grant criminal informa- 
tions against overseers of a parish, for procuring a marriage between 
paupers, to change a settlement and so burthen another parish. (Rex t. 
Herbert, 2 Ld. Ken. 466; Rex v. Tarrant, 4 Burr. 2106.) So, for pro- 
curing one to marry an idiot chargeable to the parish. (Rex v. Watson, 1 
Wils. 41.) So, for forcibly removing a poor woman, who was very sick, 
near her time, from one parish to another, to avoid the expense it might 
occasion to the first parish^ if the child should be born there. (Rex v. 
Busby, 1 Bott, 344, pi. 377.) But the court have now resolved to refuse 
informations in all cases like these, and to leave the applicant to seek his 
remedy by indictment. (Rex v. Compton, Cald. 246; Id. 247, note; 2 
Nolan, 477, 4th ed. ; Arch. PI. & Ev. C. C. 73, Sth.ed.) 

The court have granted a criminal information for endeavouring to pro- 
cure the appointment of certain persons to be overseers of the poor, with a 
view to derive a private advantage to the party. (Rex v. Jolliffe, 1 East 154, 
note ; Rex v. The Justices of Somersetshire, I D. & R. 443.) 

Where a music-master, in consideration of a sum of money, assigned over 
his female apprentice to a gentleman, under pretence of her receiving 
lessons from him in music, but really for the- purpose of prostitution, the 
court, upon application, granted a criminal information against the gentle* 
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man, the music-master, and the attorney who drew the assignment. (Rex 
T. Deleval, 3 Burr. 1434; 1 W. Bkc. 410. 439, S. C.) 

For taking away yoang ladies from the custody of their guardians, dbc., 
see ante, 37. No information will be •granted against a husband r v^t <i 
for endeavouring to retake his wife contrary to articles. (Bex v. I- -^ 
Lord Vane, 1 W. Blac. 18.) 

The court will. not convert a civil into a criminal remedy. (Lo^t, 184.) 
Therefore, an information will be refused against members of a corporation 
for misapplication of the corporation funds, the remedy being in equity. 
(Rex y. Watson, 2 T. R 199.) The surveyor of a high road having 
improperly expended a large sum of money, borrowed by the trustees under 
an act of Parliament, without the consent of the trustees, which the act 
required to sanction the expenditure, the court refused a criminal informa* 
tion against the surveyor, in the absence of any corrupt motive expressly 
alleged. (Rex v. Friar, 1 Chit. R. 702.) So, the court have refused an 
information for misapplying moneys collected on a brief. (Rex v. The Min- 
ister and Churchwardens of St. Botolph, Bishopsgate, 1 W. Blac. 443.) 
So, for refusing to collect money on a brief pursuant to the act 4 Anne, c. 
14. (Rex V. Ford, 2 Stra. 1130.) 

The court refused an information for a battery in Newfoundland. (Rex 
V. Hooper, H. T. 7 Geo. 2.) So, where the facts were committed on the 
high seas, for an information is local. (Rex v. Baxter, 2 Stra. 918.) But 
criminal informations may be granted for misdemeanors committed in the 
East Indies, by persons in the service of the Clueen, or of the East India 
Company. (See 24 Geo. 3, c. 25 ; 26 Geo. 3, c. 67 ; Rex v. Holland, 4 
T. R. 457.) And where a coroner was obstructed, and prevented from per- 
forming his duty on board of a ship, in Portsmouth Harbour, the court 
granted an information. (Rex v. Solgard, 2 Stra. 1097.) 

An information has been granted for maliciously pressing the captain of 
a merchant vessel as a common seaman. (Rex v. Webb, 1 W. Blac. 19.) 
But refused for a nuisance, and obstruction to a navigable river ; the alleged 
nuisance being of long standing, and there having been no request to the 
defendant to remove it. (Rex v. Green, 1 Ld. Ken. 379.) Where an 
indictment for not repairing a highway *ha8 been thrown out by the ^. -. 
gnmd jury, and they appear to have been actuated by manifest L J 
partiality and injustice, an information will be granted against the parish, 
as the only mode which remains of enforcing the desired repair. (1 Sess. 
Cas. 168 ; Sayer, R. 92 ; Bac. Abr. tit. "Highways," H.) 

An information will be granted, upon the stat. Hen. 5, c. 4, for practising 
as an attorney whilst under-sheriflT, provided particular acts of practice as an 
atloroey be distinctly sworn to, but not otherwise. (Rex v. Bull, 1 Wils. 
93.) 

An information will be granted for extortion by the clerk of a market. 
(Anon., 2 Barnard. 310 : Rex v. Robe, 2 Stra. 999.) 

Where the application is made against a man in low circumstances, 
residing at a distance, to whom it would be very inconvenient, if not impos- 
sible, to shew cause against the rule, and afterwards to come up to West- 
iiiinster to receive judgment, if convicted, the court will not grant the rule. 
(Rex V. Compton, Cald. 246: Anon., Loffi, 155.) 
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[*43] *CH AFTER IV. 

OP THE APPLICATION FOR LEAYB TO PILE A CRIHINAL INPORMATIOW Z^ 
1. WITHIN WHAT TIME IT MUST BE MADE. 2. BY WHOM IT MAIT BE MADB ; 
AND UNDER WHAT CIRCUMSTANCES THE PROSECUTOR IS DISaUALIFlED. 
3. THE NECESSARY AFFIDAVITS IN SUPPORT OF THE APPLLICATION. 4« 
HOW THE MOTION IS MADE, AND CAUSE SHOWN AGAINST IT ,' AND HEREIN 
OF THE OBJECTIONS AND ANSWERS WHICH MAY BE MADB BY THE DS* 
PENDANT. RULE DISCHAR6ED, OR MADE ABSOLUTE COSTS. 

1. Within what time the Application mttst be rnnJc.]-^ very applica- 
tion for a criminal information must be made within a reasonable time after 
the alleged ofience was committed, or the delay must be satisfactorily 
accounted for. «< There is no precise number of weeks, months, or years ; 
but if delayed, the delay must be reasonably accounted for. This conside- 
ration is more necessary in election contests than in others. There is ill 
blood enough without this addition to it." (Per Lord Mansfield, G. J., in 
Rex V. Robinson, 1 W. Blac. 641.) The only exception is in cases of 
bribery at Parliamentary elections, where a criminal information will not 
be granted until after the two years have elapsed, within which a penal 
action may be brought. (Rex v. Pitt &. Mead, 1 W. Blac. 380 ; 3 Burr. 
1335, S. C. ; Coombe v. Pitt, 3 Burr. 1589 : Rex v. Robinscm, supra.) 

Where an offence is committed before the commencement of axi iaauable 
term, the application should be made in that term ; for it is not reasonable 
that the prosecutor should permit the whole of an issuable term, and 
the ensuing assizes, to elapse before making his application. He might 
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have preferred an indictment at the assizes. *'}'herefore, an appli- 



' cation in Easter-term, for an offence committed in the previous 
December, has been held too late. (Reg. v. Hext, 4 Jurist, 339, Williams^ 
J.) But where an offence is committed before a non-issuable term, the 
application may be made, either in that or the second term, even against 
magistrates. (Rex v. Harries and Others, 13 East, 270 : Rex v. Morice 
and Others, Id. 271, note). In one case, where an ofience was commit- 
ted in Easter-term, and the prosecutor did not apply till Michaelmas, the 
court held that the application was not too late, saying, that <^two whole 
terms must elapse," (Rex v. Yea, Bart., M. T. 34 Geo. 3, 1 Gude, 111 ;) 
but this seems inconsistent with the later authorities. Where a libel ap- 
peared in May, and the party libelled first heard of it in July, but did not 
apply to the publisher ti]l November, nor move for a criminal information 
till January, it was held that, as the application related to the vindication of 
character, it should have been made promptly, and was too late. (Rex v. 
Murray, H. T. 1837 ; 1 Jurist, 37: Rex v. The Editor of. the Satirist, 3 
N. & M. 532 ; Rex v, Barry O'Meara, 1 Gude, 112 ; S. C. 4 B. & Adol. 
869, note.) The general rule, however, seems to be, that leave to file % 
criminal information for a libel should be applied for in a reaaanable time 
before the expiration of the $econd term after the publication ; and that 
any delay beyond that must be satisfactorily accounted for. (Rex v. Jollie, 
1 N. & M. 483; 4 B. & Adol. 867, S. C. : Rex v. The Editor of the 
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Satirist, 3 N. & M. 533). A motion for a criminal information against a 
a person who is not charged as a magistrate, or public officer, may be made 
later than the second term after the alleged offence, if it be shewn that the 
prosecutor did not know of the fact in time to make an earlier application. 
(Rex y. JoUie, supra.) But the court will not admit of excuses for delay, 
where the application is against magistrates or public officers. Thus, where 
the facts tending to criminate a magistrate took place twelve months before 
the application to the court, they refused to grant a criminal information, 
although the prosecutor, in order to excuse the delay, stated *that _g ^ 
the facts had not come to his knowledge till very shortly previous L -^ 
to the application. (H^x v. l^shop, Esq., 5 B. & A. 612.) So, where the 
application was made against paving commissioners. (Rex ▼. Hartley and 
Others, 4 B. & Adol. 869.) 

Whether the application for a criminal information against magistrates 
be made in the first or second term after their alleged misconduct, the rule 
nisi must be applied for sufficiently early in the term to enable them to 
shew cause against it in the same term. (Rex v. Beavis and Others, in 
Rex V. Smith, 7 T. R. 80; Rex ▼. Marshall and Another, 13 East, 322: 
Rex V. Taylor, Nolan's Rep. 204.) But the court will grant a rule nisi 
for a criminal information at the end of a term against a magistrate, for 
malpractices during the term in which the motion is made, although not 
for any misconduct before the term. (Rex v. Smith, 7 T, R. 80.) 

In no case can an application for a criminal information be made on the 
last day of term. {Ex parte Tanner, M. T. 1838, Littledale, J., 3 Jurist, 
10, S. C. : Ex parte Hayward, E. T. 1842, a. B.) 

2. By whom the Application may be made,^ — ^The court will never 
listen to an application for a criminal information by the attorney-general on 
behalf of the Crown : because the attorney-general has the right to exhibit 
one ex officio on his own responsibility, and must, therefore, exercise his 
own discretion. And if he think proper to do so, he may summon the 
defendant to show cause before him why the information should not be 
exhibited before he signs it. (Rex v. Phillips and Others, 3 Burr. 1564 j 
Rex V. The Mayor of Plymouth, 4 Burr. 2089.) 

It would seem that where the offence is of such a nature that the infor- 
roation should be exhibited (if at all) by the attorney-general ex officio, the 
Court would not grant leave to file an information at the instance of a pri- 
vate prosecutor. Thus, for misdemeanors peculiarly tending to disturb the 
Q-ueen or her government ; «« for those are *left to the care of the ^ ^^^ ^ 
attorney-general." (4 Blac. Com. c. 23, s. 3.) I- -* 

Oenerally speaking, the person on whose behalf a criminal information 
is moved for, must be the party injured ; and he must come into court with 
clean hands, and be free from blame. (Lofft, 315 : Rex v. Wroughton and 
Others, 3 Burr. 1683.) Therefore, the court refused an information at the 
instance of cheats and gamblers against their brethren in iniquity, for a 
conspiracy to cheat them out of a large sum of money at a foot race. (Rex 
V. Peach and Others, 1 Burr. 548.) Upon an application against magis- 
trates for corruptly convicting a person of an offence, he must expressly 
swear to his entire innocence of the charge. (Rex v. Athay, 2 Burr. 663 : 
^x V. Webster, 3 T. R. 388.) Where the prosecutor is libelled he must 
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^pressly deny the truth of the matters imputed in the libel. (Hex t» 
Bickerton, 1 Stra. 498 : Rex v. Miles, 1 Doug. 284 : Rex v. Wright, 2 
Chit. R. 162 : Rex v. Taylor, H. T. 1837, 1 Jurist, 53, S. C.) For it is 
an invariable rule not to grant an information for a libel without an excal- 
patory affidavit, unless where the party libelled is abroad, at a great distance, 
or the subject-matter of the charge is general imputation, or an accusation 
of criminal language in Parliament. (Rex v. Has well, and Rex t. Bate, 
on the prosecution of The Dukd of Richmond, 1 Doug. 387 1 Rex v. 
Wright, 2 Chit. R. 162.) But, although a party applying for a criminal 
information must shew himself to be an innocent party, yet the court made 
a rule absolute for such information against the publisher of a libel which 
aftected several parties, notwithstanding that the character of the person 
principally attacked, and on whose affidavit (among others) the rule nisi 
had been obtained, was impeached on showing cause. (Reg. ▼. Gregory, 
1 Per. & Dav. 110; 8 Ad. <& Ell. 907, S. C.) In Easter term, 30 Geo. 3, 
the Duke of Athol having applied for an information against the printer of 
a newspaper for a libellous paragraph in his paper, stating that the Duke 
and his family were held in such general abhorrence in the Isle of Man, 
«47 n ^^^^ i^ ^® ^should succeed in obtaining an act then depending in 
L -^ Parliament it would occasion a revolt ;, the court held that no affida- 
vit from the Duke was necessary. (Doug. R. 300, note ; and see Rex ▼. 
Dennison, Loift, 148.) The court will grant a criminal information for a 
libel upon a public body of men (as the clergy of the diocese of Durham,) 
upon an affidavit, stating the publication of the libel by the defendant 
without any affidavit of the charge being untrue. (Rex y. Williams, 5 B« 
& A. 595.) 

The prosecutor must not, in any manner, have attempted to take the law 
into his own hands, or to retaliate upon the defendant, directly or indirectly. 
Thus, ujpon an application for an information for sending a challenge 
the rule will be discharged, if it be made to appear, by, affidavit, that the 
prosecutor sent the first challenge ; (Rex v. Hankey, 1 Burr. 316 ;) or that, 
in the course of the transactions out of which the challenge arose, the pro- 
secutor has himself sent a challenge to a third person connected with the 
party against whom he moves, although the prosecutor's challenge was sent 
into a foreign country, and did not show any intention to break the peace 
here. (Rex v. Larrieu, 7 Ad. & Ell. 277.) So, they refused an informa* 
tion for an assault on the mayor of Yarmouth, whilst in the execution of his 
office, it appearing that the mayor first struck the defendant. (Rex r. 
Symonds, Cases temp. Hardwicke, 240.) In order to maintain application 
for a criminal information for a libel, the party applying must leave himself 
wholly in the hands of the court, and in no way whatever make libellous 
attacks on the other side. (Reg. v. The Proprietors of the Nottingham 
Journal and Others, 9 Dowl. 1042.) « Persons who ask for the interfer- 
ence of this court in their favour, by the exercise of its summary jurisdic- 
tion, must leave themselves wholly in the hands of the court. If, in any 
way, they make attacks on the parties against whom they ask- for our sum- 
mary interference, they disentitle themselves to succeed in their application. 
There is no restrictive qualification on this rule which has been again and 
r*48 1 ^^^^ ^^^^ down in this court." *(S. C. Per Lord Denman, C. J.) 
L J Where a libel is published in a newspaper, reflecting upon the ver- 
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diet of a jury, and one of the juron sends to the others copies of a letted, 
signed on behalf of himself and his fellows, intended to be inserted in a 
newspaper, containing animadversions upon the libel, and the other jurors 
take no step to prevent or express their disapprobation of the publication of 
such letter, the court will not grant to those jurors a summary remedy by 
criminal information. (Reg. v. Lawson, 1 Galedb D. 15; 1 CI. B. 486.) 

A party applying for a criminal information must discontinue any ci?il 
action for the same cause, before he can call upon the defendant to shew 
cause against the rule nisi : it is not sufficient that he offer to relinquish the 
civil action, in case the court should grant the information. (Rex v. Field- 
ing, Esq., 2 Burr. 719 ; 2 Lord Ken. 386, S. C.^ Indeed, it is now estab- 
lished as a general rule, that when a person applies for an information he is 
understood to waive his right to bring an action, unless the court should, 
on hearing the 'whole matter, be of opinion that i^is a proper subject to be 
tried in a civil action, and should specifically give him leave to do so. 
(Rex v. Sparrow and Another, 2 T. R. 198.) «« It frequently happens that, 
information^ are moved for merely to sift out the opinion of the court, even 
when the party thinks there is little probability of succeeding ; it is unrea- 
sonable to engage the time and attention of the court in such a manner, and - 
such applications are unnecessary, if the party resort to his private remedy ; 
and if an information be granted, it is of courae to stay the proceedings ia 
an action for the same cause." (S. C. per Ashhurst, J.) The court will 
not grant an information where the prosecutor has already preferred an 
indictment, and the grand jury found a true bill, although it was quashed 
for insufficiency. (Anon., 8 Mod. 187.) The court refused a rule for a 
criminal information for an assault, upon its appearing that the applicant 
had taken out a warrant against the other party, though the applicant 
offered that it should be part of the rule that he should ^abandon .^ . 
the proceedings on the warrant. (Ex parte — -, Qent, one &c., 4 L ^^^ J 
Ad. ^ £11. 576, note.) , But where the defendant threatened the prosecutor 
to assault him the first time they met in the street, to which the prosecutor 
answered, that he would give the defendant into custody if he did so ; on 
their meeting afterwards in the street, the defendant assaulted the prosecu- 
tor, who therefore called a policeman and gave him into custody, but without 
warrant, the policeman thinking it unnecessary, though he had not wit- 
nessed the assault, as the defendant expressly confessed it in his presence : 
the defendant was locked up at the station-house till he gave bail to appear 
before the police magistrate : he appeared accordingly, but the prosecutor 
declined to press the charge there, saying that he should take another 
remedy ; and he afterwards moved for a criminal information : held, that 
the prosecutor could not be considered as having elected his remedy in the 
first instance, so as to preclude himself from moving for an information. 
(Reg. v. Gwilt, 11 Ad. & Ell. 587 ; 3 P. & D. 176 ; 8 Dowl. 476, S. C.) 
Where a defendant was convicted upon a criminal information for an assault, 
ftnd, upon his being brought up for judgment, it appeared on the affidavits, 
that the prosecutor had commenced an action for the same assault, the court 
refused to pass any sentence whatever upon the conviction, although the 
prosecutor ofiered then to discontinue the action: but per Lord Denman, 
C« J., «* It is toa late now ; it should have been done before ; the court can- 
not pass sentence for the assault under these circumstances : but as the 
JtJNB, 1847.— 18 
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defendant, in addressing the court, has used very violent ezpresBioiM 
towards the prosecutor, be must give security to keep the peace ; that it 
all that can be ordered." (Rex v. O'Gorman Mahon, 4 Ad. & £U. 675.) 

The court will not entertain an application for a criminal information (or 
a libel where no imputations ofa serious nature are made individually on the 
person applying for the information ; and if the ground of applicatioo he 
r •501 ^^^^^ ^' trivial, they will leave him to his remedy by action or ia- 
i- -^ dictment. (Reg. v. Mead, Michaelmas Term, 1840, Patteson, 
J. ; 4 Jurist, 1014, S. C.) The court refused an application for a crioi- 
inal information for assaulting Mr. Nox Ward, to force him to sign a 
paper which the defendant produced, but which Mr. Ward refused to sign* 
(Anon., 2 Barnard. 87.) So, they discharged a rule nisi for an information 
against an attorney for writing a letter to another attorney, threatening 
(without prejudice) to horsewhip his client, because of certain insulting pleas 
put upon the record in a civil action ; the letter being considered too abeuid 
and trivial to warrant an information. (Reg. v. Lane, 31 Jan. 1849, €L B.) 
Where the prosecutor has subscribed to an illegal undertaking, apparently 
for the purpose of making the application, the court will not grant the rule^ 
(Rex V. Dodd, 9 East, 516.) 

The court will grant a criminal information for a conspiracy to raise the 
price of sah, or any other necessary of Kfe, from what quarter soever the 
eomphtint comes (except the Attomey-Qeneral on behalf of the crown, fat 
he may file one ex officio). It matters not that the party applying for the 
information seems himseli in some measure faulty, and the application pro* 
ceeds from a selfish motive. (Rex v. Norris and Others, 2 Lord Ken. 300.) 
For such an application materially concerns the public ; and therefore, on 
grounds of public policy, the court will grant a rule in such cases, notwith* 
standing the misconduct of the prosecutor. Where the ofifence is against the 
public interest, as bribery in the election of an alderman, who will, by virtue 
of the office, be a justice of the peace, the court will grant an information 
on the sole testimony of a partieeps criminis^ if uncontradicted. (Rex v. 
Steward and Others, 2 B. & Adol. 12.) 

3. ^ffidcpvits in Support of the Application,'] — ^The affidavits made in 
support of an application for a criminal information must be complete and 
sufficient in every respect in the first instance. It is most important to 
r-ittf-^ -1 attend to this ; for, if there be any material defect in the affidavits, 
L J the *court, on refusing the rule to show cause, will not usually give 
leave to renew the application upon amended affidavits, although that haa 
sometimes been permitted. (Rex v. Wright, 2 Chit. R. 162: Rex v. Wil- 
liamson, 3 B. & A. 582.) And it is now clearly settled, that if a party, 
through his own neglect, makes an application to the court on insufficient 
materials, and his rule is on that ground discharged^ he cannot afterwards 
be allowed to supply the deficiency, and to renew his application. (Rex v. 
Smithson, 4 B. & Adol. 861 ; 1 N. & M. 776, S. C. ; Reg. v. The Man- 
chester and Leeds Railway Company, 8 Add. & Ell. 413 ; 1 Per. & Dar. 
164, S. C. ; Reg. v. Hariand, 8 Dowl. 323 ; Saunderson v. Westley, 8 
Dowl. 652 ; Ex parte Hasleham, 1 Dowl. N. S. 792 ; Reg. v. Pickles and 
Another, 21 Law J., Gl. B., 40.) "The rule is express, that a party, who 
has a full opportunity of bringing his case before the court, must do so ia 
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Ae first instance. If he neglects the means of doing so, he cannot be allowed 
to come again, and put the flther party to the trouble and expense of a second 
attendance." (Reg. v. The Inhabitants of Barton, Dowl. 1021.) Nor 
will the court permit the rule nisi to be enlarged, in order that some material 
defect in the affidayits may be supplied, (Ex parte Williams, 5 Jurist, 1 133^ 
eyen though such defect be merely in the jurat, (Rex y. Cockshaw, 2 N. 
db M. 378 ; but see Shaw v. Perkin, 1 Dowl. N. S. 306.) The only excep- 
tian to the general rule seems to be where the previous application was 
founded upon affidavits defective in their titk^ but in no other respect. 
(Reg. y. Jones, 8 I>owl. 307.) In one case, under very special circumstan- 
ces, the court permitted an application for a criminal information to be 
renewed upon fresh affidavits, where it manifestly appeared that the former 
application was defeated by gross perjury : there a rule nisi for a criminal 
informatidn for a libel had been discharged on an affidavit made by a person 
who swore to the truth of the libel : that person was indicted for perjury ; 
the bill was found, and he absconded : it appeared from the affidavits of 
seyeral persons, that the former affidavit was entirely *untrue : the - , 
court, under these citcu instances, granted another rule nisi for a cnm- L J 
inal information, and made it absolute. (Rex y. Eve, 1 N. & P. 229 ; 5 Ad. 
& £11. 780, S. C.) But, generally speaking, where the affidavits for and 
against a motion are conflicting, and the court discharges the rule, the appli- 
cation can never afterwards be renewed upon fresh or additional affidavits. 
(Rex V. Sraithson, 4 B. & Adol. 861 ; 1 N. & M. 775, S. C. ; Rex v. Orde, 
8 Ad. <& £11. 420, note ; Rosset v. Hartley, 6 N. <& M. 415 ; 7 Ad. <& Ell. 
522, note.) 

Upon an application for a quo warranto information, it seems that a defect 
in the prosecutor's affidavits may sometimes be remedied by matters shown 
in the affidavits produced by the defendant, (Rex v. Mein, 3 T. R. 696 ;) 
but that is considered in the nature of a civil proceeding, to try a civil right 
of^ title. On applications for a criminal information, a defect in the prose- 
cutor's affidavits cannot be so supplied. And therefore^ if the affidavits on 
which a rule nisi is granted for a criminal information for a libel do not suf- 
ficiently swear to a publication, the rule cannot be supported, though the 
affidavits on the other side admit the publication. (Reg. v. Baldwin, 8 Ad. 
& Ell. 168; 3 N. & P. 342, S. C.) 

T^tle.'] — -The affidavits upon which the rule nisi is moved for, should be 
tntitled " In the Gtueen's Bench," but not in any cause or prosecution. The 
atiSdavits made upon showing cause, may be intitled in the same manner ; 
• or they may be intitled thus : <» In the Queen's Beiich, The Gtueen agaimst 
J. S." Either way is sufficient after a rule nisi has been granted, but not 
before. (Rex y. Jones, 1 Stra. 704 ; Rex v. Cole, 6 T. R. 640 ; Rex v. 
Almon, 6 T. R. 642, note ; Rex v. Robinson, cited 6 T* R. 642 ; Rex v. 
Harrison, 6 T. R. 60 ; 1 Gude, 116.) 

DeponentaJ] — Formerly the court would not grant a rule for a criminal 
information on circumstances set forth in a Quaker's affirmation, (Rex v: 
Wych, 2 Stra. 872 ;) nor even hear an affirmation read to show cause 
against a criminal information. Rex v. Gardner, 2 Burr. 1117,) unless the 
^application were against the Cluaker himself. Rex v. Shackling- ^ ^ 
ton, H. 8 Geo. 2, Andrews, R. 201, note ; Rex v. Gardner, supra.) L J 
Bat now, by 9 Geo. 4, c. 32, s. 1, and 3 & 4 Will. 4, c. 49, a Quaker or 
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Moravian may make a solemn affirmation or declaration in lieu of an oatb, 
even in criminal cases. So may Separatists,'^ 3 & 4 Will. 4, c. 82 ; or 
any person who shall have been a duaker or a Moravian. 1^2 Yict. c. 
77. 

The prosecutor must, of course, join in the affidavit ; and where any 
personal imputations are made upon him he must distinctly swear to his 
entire innocence. (Rex v. Wright, 2 Chit. R. 162.) For the role is, that 
a person making an application for a criminal information must come into 
court with clean hands, and he free from, hlame. (Ante, 46.) Therefore, 
upon an application against magistrates for corruptly convicting a person of 
an ofience he must expressly swear to his entire innocence of the charge.) 
(Rex V. Athay, 2 Burr. 653: Rex v. Webster, 3 T. R. 388.) Where the 
prosecutor is libelled he must expressly deny the truth of the matters 
imputed in the libel. (Rex v. Bickerton, 1 Stra. 498 : Rex v. Miles, 1 
Doug. 284.) For it is an invariable rule not to grant an information for a 
libel without an exculpatory affidavit, unless where the party libelled is 
abroad, at a great distance, or the subject-matter of the charge is general 
imputation, or an accusation of criminal language in Parliament. (Rex v. 
Has well, and Rex v. Bate, on the prosecution of the Duke of Richmond, 1 
Doug. 387 ; Rex v. Dennison, Lofft, 148 ; Ex parte The Duke of Athol, 1 
Doug. 390, note.) Thus, where a rule for a criminal information was 
obtained against the proprietor of a newspaper, and the affidavit of the 
applicant shewed that the alleged libel, amongst other things, insinuated 
that certain articles in a rival newspaper emanated from him, but his 
affidavit did not negative any knowledge of the articles, the court dis- 
charged the rule. (Rex v. Taylor, H. T. 1837, 1 Jurist, 53, S. C.) 
But where a libel grossly reflected upon a nobleman and his family^ 
the court made the rule absolute on their behalf, although the father 
r*54l i®^'^®^ ^" ^^® application, and was not free from blame. *(Reg. v. 
L /*-' Gregory, 8 Ad. & EU. 907 ; 1 Per. & D. 110, S. C.) Where the 
application materially concerns the public interests, the court will grant an 
information on the sole testimony of a particeps criminisy if uncontradicted, 
(Rex v. Steward and Others, 2 B. & Adol. 12 ;) for in such cases, on 
grounds of public policy, the court will not look into the motives or demerits 
of the prosecutor. (Rex v. Nprris and Others, 2 Lord Ken. 300.) It is, 
however, very important that in other cases the application be sufficiently 
supported ; and if the material facts are likely to be disputed, several per- 
sons should join in the affidavits, otherwise, perhaps, the prosecutor will be 
« sworn out of court," and have his rule discharged, with costs, (Rex v. 
Smithson, 4 B. & Adol. 861 ; 1 N. & M. 775, S. C. :) after which, as we 
have before seen, he cannot be permitted to renew his application upon 
further affidavits. (Ante, 51.) But persons who join in affidavits in sup- 
port of the application should be aware that they do thereby, in efiect, 
place themselves within the power of the court; and if the court think fit 
to discharge the rule nisi, and the deponents, or any of them, appear to 
have been actuated by vindictive motives, or to have used improper threats, 
or otherwise to have grossly misconducted themselves, with reference to 
the matters in question, the court will sometimes discharge the rule, tmth 
costs to be paid by them, and that although the deponent acts as attorney 
for the real prosecutor. Rex y. Fieldrag, 2 Burjr* 654 ; Rex v. Borron, 3 
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B. db A. 432 ; Id. 440. But the court h^ve no power to order costs to be 
paid by any body who is not a parly to the application, and does not join 
in any affidavit made in support of it. (Reg. v. Thomas and Another, 7 
Ad. <& £11. 608 ; Reg. v. Dodson, 9 Ad. & Eli. 704 ; Haywood t. Gifibrd 
and Orove, 4 Mee. & Wei. 194.) 

Substance of Affidavit a. '] — ^The affidavits in support of an application for 
a criminal information must, in substance, prove a crime to have been com- 
mitted, (Rex V. Hilbers, 2 Chit. R. 103,^ and must bring it home to the 
defendant, by such legal evidence as would warrant a grand jury in finding 
a true bilPagainst the defendant for the imputed *ofience. There- r ^r. -i 
fore, upon an application for sending a challenge, it is not sufficient I- . ^ 
for the prosecutor and others to swear that the challenge was delivered to 
him by the defendant's clerk, named Hatherly, who said he brought it 
from the defendant, but who refused to make an affidavit to that efiect. 
(Rex V. Willett, 6 T. R. 294.) There the court refused to grant the rule, 
*« because the affidavit on which it was prayed for was not legal evidence. 
They said, that in these cases they were placed in fbe room of a grand 
jury; that if a bill of indictment were preferred before a grand jury, 
the affidavit, or the oaths of these persons of what Hatherly had said, 
would not be legal evidence against the defendant ; and that this court 
could only grant an information on evidence that would support a bill of 
indictment." Rex v. Younghusband (4 N. & M. 850) is to the same effect. 
So, where the affidavits in support of an application tor a criminal informa- 
tion against a party for writing lettera provoking a breach of the peace, 
stated the belief of the deponents, that the letters were in the handwriting 
of the party, not from their own knowledge of the handwriting, but from 
the information of other persons ; the court refused a rule to show cause, 
on the ground that such evidence would not warrant a grand jury in finding 
a true bill. (Ex parte Williams, 5 Jurist, 1133.) Upon a motion for an 
information for a challenge, it is not necessary to annex the original letter 
containing the challenge ; but a fair copy, duly verified, has been held suffi- 
cient. (Rex V. Chappel, 1 Burr. 402.) Upon an application for a criminal 
information for a libel published in a newspaper, it must be distinctly 
proved by legal evidence that the defendant published the libel ; it is not 
sufficient to swear that the defendant «< did print and insert in a certain 
newspaper called The Standard, a certain libel relating to this deponent, 
a copy of which newspaper is annexed to this affidavit." (Reg. v. 
Baldwin, 8 Ad. <& Ell. 168; 3 N. <& P. 342.) In such a case, the 
proof may be either according to the common law, as by shewing that 
the particular paper containing the libel was purchased at the defend* 
ant's *shop ; or, according to the statute 6 & 7 Will. 4, c. 76, s. - ^^^ ^ 
8, by a certificate obtained from the commissioners of stamps, ^ J 
duly verified, together with a newspaper corresponding in title, &c. : but 
in either case, it is essentially necessary that the newspaper be annexed to 
the affidavits, and expressly mentioned in the rule to show cause. (Reg. v. 
Woolmer, 12 Ad. & Ell. 422 ; 4 Per. & Dav. 137, S. C.) On applications 
against magistrates, the affidavits must show, not only that they acted 
illegally, but that they did so from corrupt or improper motives, (for that 
is the crime imputed to them) ; and where only strong circumstances of 
suspicion are stated, the deponents must pledge their belief upon oath, that 
the justice against whom the application is made acted from corrupt motives. 
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(Rex T. Willianuoa and Another, 3 B. & A. 662 : Be^ r. Jockaoa and 
Another, 1 T. R. 653, ante, 29, 26.) Sometimes the court will not be 
satisfied with affidavits only. Thus, in Rex ▼. Heber, (2 Stra. 915,) the 
court would not hear a motion against a justice for convicting without 
summons, until the conviction was removed before them. So, where aa 
information was moved for against a clergyman for perjury at his admission 
to a living, upon an affidavit that the presentation was simoniacal, the court 
refused to grant it till he had been convicted of the simony. (Rex v. Lewis, 
1 Stra. 70.) 

There must be no improper suppression of material £icl&, otherwise the 
court will discharge the rule, and probably with costs. (Rex v. Wroughtoa 
and Others, 3 Burr. 1683.) Thus, upon an application against a magie- 
tiate for corruptly convicting a defendant of an o^nce without any previous 
summons, the rule will be discharged, if it appear in answer, that the jus- 
tice 9€nt for the defendant, who actually appeared and applied for meicy^ 
(Rex V. Athay, 2 Burr. 653.) So, where a magistrate refused to grant a 
warrant, for certain insufficient reasons, but at the same time stated hta 
readiness to investigate the charges, if the Court of King's Bench, on appli- 
cation for a mandamus, should think he ought to do so, and such statement 
^ ^ wss *not mentioned in the affidavits made in support of the appHca- 
l- -I tion for a criminal information, the court discharged the rule with 
costs. (Rex V. Borron, 3 B. & A. 432 ; Id. 438 ; and see Rex v. Hughes, 
7 B. & C. 718; 1 Man. & Ry. 625, S. C.) 

The affidavits should carefully avoid reflecting upon the defendant unne-^ 
oessarily ; for if they do so, and the prosecutor appears to be actuated by 
such an improper spirit as might have led to what he complains of, the rule 
will be discharged. Thus, where a magistrate applying for a criminal 
information against one Thomas Bum for slanderous words addressed to 
him on the hearing of a summons before him for non-payment of wages, in 
his affidavit stated, ^ That the said Thomas Burn, who bears the character 
of a most litigious shuffling man, tried by every possible means to avoid pay- 
ment," and repeated an observation of his own made at the time, viz. that 
<*Burn was a very shifty man, and required forcing on such occasions ;" 
the court held that such statements in the affidavit were impertinent and 
censurable, and on that ground discharged the rule. (Rex v. Burn, 7 Ad. 
& Ell. 190 ; 2 N. & P. 152 ; 6 Dowl. 36.) And per Lord Denman, C. J.» 
<« The prosecutor has stated a sufficient case for a criminal infornmtion ; 
but he has, in the early part of his affidavit, introduced words irrelevant and 
reflecting on the character of the party against whom he applies ; and after* 
wards, in explanation of something which he states to have passed, he goea 
into a narrative of matters impertinent to the cause, and calculated only to 
prejudice the minds of the court. Pso'ties who come before the court 
with affidavits are to confine themselves to the simplest statement of that 
which induces them to make the application, and are not to enter upon dis- 
cussions like this, unless the nature of the subject renders them absolutely 
necessary. And we must say here, that the spirit which has been shewn 
in framing the affidavit makes us doubt whether the spirit evidenced by the 
prosecutor, at the time when this party came before him, was not such as 
might lead to what is now coiiiplained of. The court cannot make the rule 
absolute." (7 Ad. <& El}. 193, S. C.) 
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. *li any delay has taken place in making the a|^>ticatio09 it sbonld . «gg -« 
be satisfactorily accounted for in the affidarita. (Rex y. Jollie and ^ -' 
Another, 4 B. <& AdoL 867 ; 1 N. & M. 483, S. C. ; Rex ▼. The Editor of 
tbe Satirist, 3 N. & M, 532.) But it seems that an excuse for delay will 
oever avail where the application is against magistrates or other publio 
officers. (Rex t. Bishop, 5 B. & Ad. 612 : Rex r. Hartley and Others, 4 
B. & AdoL 36», note.) 

Upon applications against magistrates, there must be an affidavit shewing 
tkat due notice has been given of the intended motioo. (Aute, 23, 24.) 
But in other cases no notice is necessary. (1 Gude, 116.) 

Jur^it.'] — ^The jurat should mention the deponent's names, if more than 
one, also the place and couuty where the affidavit is sworn, (Rex v. Cock- 
shaw, 2 N. & M, 378 : Rex v. The Justices of the West Riding of York-> 
shire, 3 M. & S. 493 ;) but it seems sufficient if the county be mentioned 
in the body of the affidavit, and merely referred to in the jurat. (Rex v« 
Burn, 7 Ad. <& £11. 190; 2 N. d^ P. 152 ; 6 Dowl. 36, S. C.) The affi- 
davit oaay be sworn abroad^ (Rex v. The Editor of the Satirist, 3 N. db M. 
532 ;) but not in any case before the prosecutor's attorney. (Rex v. The 
Gaolers of Ipswich, 2 Liord Ken. 421 : Rex v. The Justices of Shrewsbary« 
2 Barnard. 272.) Affidavits sworn and used before a judge at the assizes, 
to put oflTthe trial of another prosecution against the same defendant, have 
been permitted to be used in support of an application for a second criminal 
information against him. (Rex v. Jollifie, 4 T. R. 285.) 

In Appendix A., Nos. 4 & 5, will be found a precedfent of an affidavit 
for a criminal information for a libel in a newspaper, which affidavit appears 
to have been carefully settled by couns^el. Also, form of certificate and 
affidavits proving the publication of a newspaper, pursuant to 6 & 7 WilL 
4, c« 76, s. 8. The above forms, together with the preceding directions, 
will be sufficient to enable proper affidavits to be prepared in any case. 

*4. The Motion how Made and Opposed.'] — The motion must, ^^g ^ 
b^ made by counsel, as none but gentlemen at the bar are allowed L -^ 
to move for criminal informations. Rex v. The Justices of Lancashire, 1 
Chit. R. 602 ; Ex parte Hunt, M, T. 1819 ; 1 Gude, 113.) 

Before moving, counsel should take care to see that the affidavits in sup* 
port of the application are complete, and sufficient in every respect. (Ante, 
50 to 58.) The motion cannot be made on the last day of term. (£x parte 
Tanner, M.T. 1838; Littledale, J., 3 Jurist, 10, S. O. ; £x parte Hay ward* 
£• T. 1842, Q,. B.) Nor so late in the term that cause cannot be shewn 
against it during the same term, provided the application be against magis- 
- tratea or other publio officers^ (Ante, 45.) 

One rule may be granted against several defendants for one joint offence, 
as for a conspiracy, (Rex v. Hilbers, 2 Chit. R. 163,) or the like. So, 
where several defendants were guilty of a riot, as many as seventy were 
included in one information. (Pryone's case, 5 Mod. 459 : 8. C. nom. Rex 
v. Berchet and Others, 1 Shower, 106.) So where several defendants joini 
ed in singing before the door of Daniel Cooke, a grocer, atCheltenham, two 
libellous songs, reflecting on the honesty and virtue of his son and daughter, 
with intent to discredit him and his children. (Rex v. Benfield, 2 Burr. 980.) 
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Several rules against different defendants will not warrant one joint infor- 
mation against them all. (Rex v. Heydon and Others, 3 Burr. 1270.) 

The rule to shew cause must he obtained from the clerk of the roles at 
the Crown Office. (See the form, Appendix A, No. 6.) A copy thereof 
must be served on the defendant, either personally, or by leaving the 
same with some member of his family, or his servant, at his place of resi- 
dence ; at the same time shewing the original rule. (Rex v. Badouin, 2 
Stra. 1044; 1 Gude, 116; 1 Chit. Crim. L. 859.) An affidavit of such 
service should be forthwith made. (See the form, Appendix A, No. 7.) A 
rule nisi for an information cannot be served on a clerk in court, employed 
f #fin 1 ^^^^^^^Y ^J ^^^ defendants, (Anon., 2 Lord Ken. 496 ;) *nor upon 
L -^ the defendant's wife, at his place of residence, during his absence, 
abroad. (Rex v. Badouin, 2 Stra. 1044 : Rex v. BaMwyn, Cas. temp. 
Hardwickey-S?!.) If the prosecutor neglect to serve the defendant with a 
copy of the rule nisi, or is prevented by reason of the defendant's not having- 
any fixed place of residence, or by his absence abroad, the court will enlarge 
the rule as of course, to a subsequent day, (1 Gude, 117;) and such 
enlarged rule may be served in the same manner as an original rule to shew 
cause. 

Shewing Cauae."] — ^The defendant cannot be permitted to shew cause 
against the rule, unless he has taken an office copy of the affidavits upon 
which the rule nisi was granted. (Reg. v. The Inhabitants of Rotherham, 
21 Law J.,M. C, m 

^ Affidavits to be usea by the defendant on shewing cause may be intitled, 
<«In the Ctueen's Bench" (without more), or <« In the Gtueen's Bench, The 
Clueen against J. S." (Ante, 52.) They should either contradict or satis<- 
factorily explain the material facts upon which the rule is founded, or shew 
that the prosecutor has disqualified himself to make the application, either 
by misconduct on his part, with reference to the transaction in question, or 
by having adopted some other remedy against the defendant. (Ante 46 to 
49.) If the defendant is conscious of his innocence of the charge alleged 
agamst him, he should take care to deny it in the most express and com- 
prehensive terms, and not confine himself to a mere contradiction of the 
evidence stated by his accuser. (1 Chit. Crim. L. 860.) Thus, where on 
a motion for an information for publishing a libel, the only affidavit produced 
was that of a man who asserted that the defendant had confessed to him the 
publication of the matter charged as offensive, the afilklavit of the defendant, 
that no such confession was made, will not induce the court to discharge the 
rule, but he should have denied the fact of publication itself, on which the 
charge was founded, (Rex v. Sharpe, Andrews, R. 384 ;) and even where 

^^- ^ the facts of the accusation cannot be denied, it is still open to the 
L J *party against whom it is made to allege the purity of his intentions, 
and to negative the allegations of corrupt design, which will frequently 
induce the court to refuse their sanction to the severer course, and leave the 
prosecutor to indict, if he think proper. (1 Chit. Crim. L. 860; Dough 
588^ 

It the defendant be not prepared with his affidavits, &c., by the time 
mentioned in the rule to shew cause, he should instruct his counsel to 
inform the gentleman who moved for the rule, that he shews cause against 
it. This will probably prevent the rule being brought on before the defend- 
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ant is fally prepared ; bat if not, hia counsel should be instructed to more 
to enlarge the rule, either from the beginning to nearly the end of the term, 
or from the end of the term to the commencement of the ensuing term* 
Sometimes a short affidavit is necessary to explain the cause of the delay 
required. The court, on enlarging a rule nisi for a criminal information, al 
the instance of the defendant, usually impose upon him terms, riz. to file 
his affidavits a certain number of days (about a week) before the enhirged 
day for shewing cause ; also, to appear to the information immediately 
when filed, and to plead thereto within four days afterwards. (1 Gude, 117, 
118 ; see the form of an enlarged rule. Appendix A., No. 8.) But it seems 
that no such terms will be imposed, where the prosecutor has improperly 
delayed serving the rule nisi, and thereby prevented the defendant from 
being prepared to shew cause against it at the time therein appointed. 
(Reg. V. Anderson, 9 Dowl. 1041.) 

The defendant on showing cause against the rule, may raise (inter alia) 
any of the following objections that are applicable to his case : — viz. that 
he is a very poor man in low circumstances, residing at a great distance, and 
that it will be extremely inconvenient, if not impossible, for him to come up 
to Westminster to receive judgment if convicted. (Rex v. Compton, Cald. 
246 ; Anon., Loffi, 15&.) That the application for the rule nisi was made too 
late. (Ante, 43.) That the prosecutor has disentitled himself to a criminal 
^information by his misconduct, (Ante, 46 ;) or by adopting some ^-^ -i 
other remedy. (Ante, 48.) That the prosecutor has made a previous L J 
unsuccessful application. (Ante, 51.) That the alleged offence is of such 
a nature that it should be prosecuted (if at all) by and in the name of the 
Attorney-General, ex officio. That the alleged offence amounts to a felony ; 
or on the other hand, that it is of too trifling a nature to warrant an inform 
mation, and the prosecutor should therefore be left to proceed by indictment 
or action. (Rex v. Proby and Another, 1 Lord Ken. 250 : Anon., Lofft, 
323: Anon., 2 Baraard. 87: Anon., 2 Barnard. 166: Reg. v. Mead, 4 
Jurist, 1014 : Reg. v. Lane, ante, 50.) That the affidavits made in support 
of the application are improperly intitled. (Ante, 52.) That the jurat is 
defective. (Ante, 58.) That the affidavits appear to have been sworn 
before the prosecutor's attorney. (Ante, 58.) That the affidavits do not 
prove the offence to have been committed by the defendant, by such legal 
tvidence as would warrant a grand jury in finding a true bill against the 
defendant for the alleged offence. (Ante, 55.) That some material fact is 
not sworn to in the prosecutor's affidavit, as where on an application for a 
libel, the publication is not sufficiently proved ; and it matters not in such 
case that the publication is admitted in the affidavits filed by the defendant. 
(Reg. V. Baldwin, 8 Ad. & Ell. 168 ; 3 N. & P. 342.) That some mate- 
rial fact has been improperly suppressed. (Ante, 56.) That the affidavits 
contain unnecessary imputations upon the defendant. (Ante, 57.) That 
the affidavits made in support of the application are satisfactorily answered 
by the affidavits made in opposition. (Tuite orChote v. Fawkes, Lofft, 64; 
Rex V. Smithson, 4 B. & Adol, 861 ; 1 N. & W. 775, S. C. ; Rex v. Eve, 
6 Ad. & Ell. 780 ; 1 N. & P. 229, S. C.) But if the alleged offence be of 
ft very serious nature, the court will sometimes make the rule absolute, how«» 
ever positively all the facts are denied. (Anon., 2 Barnard. 27 : Rex v. Linn, 
2 Barnard. 242.) On the other hand the defendant may sometimes escape 
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r *A3 1 ^^ shewing to the 8ati$f«etkm of the *couJ!t thai he a<Hed (however 
L -* erroneously) imder the bona tide belief that he was merely exercis- 
ing a legal right, (Rex v. Parkyns, a B. d^ A. 6^ ; Reg. v. Bluhcm^ M. T. 
1837 — ^Littledale, J. ; IS Jurist, 33» S. C. ;) or that he has not wilfully done 
wrong, and it is doubtful in point of law whether he is subject to any thing 
more than a penalty. (Rex ▼. Grosvenor, 1 Wils. 18 ; 2 Stra. 1193, S« C. i 
Rex y. Denison, 2 Lord Ken. 259.) 

It frequently happens (especially in libel cases), that the prosecutor will 
permit his ru^ to be discharged, upon a full and satisfactory apol(^y being- 
made in open court, and upon payment of costs. 

If sufficient cause be shewn against the rule, the court will discharge it, 
either with or without costs, according to their discretion. If nothing be 
said about costs, and the rule is discharged, the defendant will not be enti^ 
tied to any costs, therefore his counsel should take care to ask for them (if 
necessary) at the time the rule is discharged. «« It is not the practice of this 
poart to-give costs to a party who discharges a rule on a preliminary object 
lion." (Per Cur. in Reg. v. The Proprietors of the Nottingham Journal and 
Others, 9 Dowl. 1043.) Sometimes the court will not give the defendant 
costs, although they feel bound to discharge the rule on the merits^ (Rex 
▼• Jackson, Lofil, 147 ; Rex v. Fielding, 2 Burr. 719 ; Id. 722)» Thus, where 
the defendant (a magistrate) appeared to have acied somewhat irregularly 
and improperly in his 5wn case, (Rex v. Whately, clerk, 4 Man. & Ry. 
431 ;) but generally speaking, if the application turned out to be unfounded, 
especially if it be against magistrates, or the prosecutor appears to have 
acted vexatiously, or from malicious motives* or to have improperly sap 
pressed material facts, the rule will be discharged with costs* (Rex v» 
Smithson, 4 B. <&> Adol. 861 ; 1 N. &> M. 775, S. C. ; Rex v. Fielding, 2 
Burr. 654 ; Rex v. Borron, 3 B. & A. 432 ; Id. 440 ; Rex v. Wroughton, 
3 Burr. 1683 ; Rex v. Athay, 2 Burr. 653; Rex v. Hughes, 7 B. <& C. 
719; 1 Man. &, Ry. 625, S. C.) Sometimes where sufficient ground is laid 
r *64 1 ^^^ ^^ information, but it appears *to the court, that, under all the cir«t 
L -^ cumstances, the defendant will be sufficiently punished by having to 
pay all the costs of the application, they will discharge the rule .upon his 
undertaking to do so. (Rex v. Morgan, Dougl. 314 ; Rex v. Cozens and 
Another, Dougl. 410.) In Rex v. Holland and Another^ (1 T. R. 692,) the 
court discharged the rule as to one defendant, (who was not altogther blame-* 
less,) upon his paying the costs of the application as against himself, and as to 
the other defendant they granted the information. Where two magistrates 
appeared to have acted illegally, but not from corrupt motives, the court 
discharged the rule, but ordered them to pay the costs of the application. 
(Reg. V. Badger and Cartwright, H. T. 1843 ; ante, 30.) ^ 

If the rule be discharged, and the prosecutor contemplates bringing an 
action in respect of the same transaction, he should take care to obtain spe* 
cial leave of the court for that purpose, at the time the rule is discharged. 
(Rex V. Sparrow and Another, 2 T. R. 198 ; ante, 48.) 

The court, on granting an information, will not require the prosecutor to 
give security for costs, in case the defendant shouki be acquitted, beyond 
the extent of the recognizance, in ^20; required by the statute 4 & 5 W. & 
M. c. 18, s. 2. (Rex v. Brooke and Others, 2 T. R. 190.) 
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The rule abtolate i» dm wo up bj the clerk of the n&les^ at the Crowa 
Office. (See the form. Appendix A., No. 10.) It seems annecessary ta 
serve a copy oa thedefendaat or his solicitor, but it is usually ' 
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THB INFORKATION — BOW FBAKBD — OWTLINB OF ,* AND OBUBBAL BULBS-* 
STATUTE 7 OBO. 4, C. 64, SS. 19, 20, 21 AMBNDMBKTS* 

A CRiMiMAL Information is to the following efiect : — 

Ut. — By the Attorney-General ex officio. 

Of Term, in the year 
of Queen Victoria. 

Middlesex, ) Bb it remembered, That ft'r Frederick Pollock, Knight, 
) Attorney-General of our present Sovereign Lady the Queen, 
who for our said Lady the dueen in this behalf prosecuteth, in his proper 
person, cometh here into the court of our said Lady the Queen, before the 
Queen herself at Westminster, on [Monday] the day of , in this 
same term, and for our said Lady the Queen giveth the court here to under- 
stand and be informed. That [here state the facts and circumstances con- 
sHtuting the offence vnth the same certainty and precision as in an 
indictment, and in the same form, and according to the same rules, except 
that, instead of saying, «< and the jurors aforesaid, upon their oath aforesaid, 
do further present that,*' dbc, say, «* And the said Attorney-General of our 
said Lady the Queen, for our said Lady the Queen, further giveth the court 
here to understand and be informed. That," &;c.; which is also the form of 
the commencement of a second or subsequent count. Each count should 
conclude as an indictment, stating the offence to be p against the form of 
the statute, < or statutes,' in such case made and provided, and] against the 
peace of our said Lady the Queen, her crown, and dignity." Conclude the 
vftformation as follows i] « Whereupon the said *AttoTney-General ^ ^ -. 
of our said Lady the Queen, for our said Lady the Queen, prayeth ' •* 

the consideration of the court here in the premises, and that due process of 
law may be awarded against him the said J. S. in this behalf, to make him 
answer to our said Lady the Queen touching and concerning the premises 
aforesaid." 

(Signed) F. Pollock. 

2«<f.— 5y the Master of the Crown Office. 

Of Term, in the year 

of Queen Victoria. 

Yorkshire, ) Be it remembered, That Charles Francis Robinson, Esquire, 
\ Coroner and Attorney of our present Sovereign Lady the 
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Ctaeen, in the court of our said Lady the dueen, hcfore the Queen herself, 
who for our said Lady the Gtueen in this behalf prosecuteth, in his proper 
person, cometh here into the court of our said Lady the Ctueen, befere the 
Clueen herself at Westminster, on [Tuesday] the day of , in this 

same term, and for our said Lady the Ctueen giveth the court here to under- 
stand and be informed, That [here state the facta and circumstances consti- 
tuting the offence with the same certainty and precision as in an indict" 
ment^ and in the sameform^ and according to the same rules, except thai 
instead of saying «« And the jurors aforesaid, upon their oath aforesaid, do 
further present that," &c., «ay, « And the said Coroner and Attorney of our 
said Lady the Queen, for our said Lady the Ctueen, further giveth the court 
here to understand and be informed. That," dbc. ; which is also the form of 
the commencement of a second or subsequent count. Each count sJwuld 
conclude as an indictment y stating the offence to he [«< against the form of 
the statute, < or statutes,' in such case made and provided, and] against the 
peace of our said Lady the Ctueen, her crown and dignity." Conclude the 
information as follows .*] <* Whereupon the said Coroner and Attorney of 
our said Lady the Ctueen, for our said Lady the Ctueen, prayeth the consi- 
r* A7l <^6^tio" 0^ ^^^ *Court here in the premises, and that due process of 
L ^ law may be awarded against him the said J. S. in this behalf, to 
make him answer to our said Lady the Ctueen touching and concerning the 
premises aforesaid." 

(Signed) C. F. Robinson. 

In 2 Hawk. P. C. c. 2&, s. 4, it is said, <« An information differs from an 
indictment in little more than this, that the one is found by the oath of 
twelve men, and the other is not so found ; but is only the allegation of the 
officer who exhibits it ; whatsoever certainty is requisite in an indictment, 
the same at least is necessary also in an information, and consequently, as all 
the material parts of the crime must be precisely found in the one, so must 
they be precisely alleged in the other, and not by way of argument or 
recital ;" (and see Rex v. Knight, 1 Salk. 375 ; Rex v. Read, Sir T. 
Raym. 34, 1 Chit. Crim. L. 864.) An information was filed against the 
defendant for several illegal exactions in his office of clerk of the market, 
and there were several counts specifying sums taken of particular persons ; 
upon all which distinct charges the defendant was acquitted ; but at the 
dose of the information there was a general charge, of which he was found 
guilty, viz. tluit, under colour of his said office, he did illegally cause his 
agent to demand and receive of several other persons several other sums of 
money on pretence of weighing and examining their several weights and 
measures ; exception was taken that this is so general a charge that it is 
impossible any man can prepare to defend himself on this prosecution, or 
have the bene6t of pleading it in bar to any other : and for this fault the 
judgment was arrested. (Rex v. Robe^ 2 Stra. 090.) So, where a ferry- 
man was charged with several acts of extortion, without alleging the per- 
sons, the cattle, or the quantity of goods in respect whereof the excessive 
remuneration was demanded, the court arrested the judgment after a ver- 
dict of guilty. (Rex v. Roberts, Carth. 226 ; 4 Mod. 102 ; Shower, 389 ; 
3 Salk. 192, 20L) 
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*An infonnatioQ was filed against aeveral defendants for singing . ^^ . 
before the prosecutor's door two libellous songs, reflecting upon the L J 
honesty and virtue of his son and daughter, with intent to discredit him and 
his children, and to disturb their domestic peace and comfort. The defen- 
dants having been found guilty, the court upon motion in arrest of judg- 
ment, held, 1st, that the information was good, although for two distinct 
libels on two distinct individuals, for the singing the libels at the father's 
door, with the intent alleged, constituted one oflence ; 2nd, that several 
defendants might be joined, it being one joint offence by them all ; 3rd, 
that the song reflecting upon the prosecutor's son was libellous ; but if it 
had not been so, as that reflecting on the daughter clearly was libellous, 
the judgment could not be arrested, but a less punishment would have been 
awarded, proportioned to the defamation of the daughter only. (Bex v. 
Benfield, 2 Burr. 980.) 

It is not necessary tnat each distinct sentence in a count should com- 
mence thus, <« And the said Attorney-General [or, <« and the said Coroner 
and Attorney,"] of our said Lady the Gtueen, for our said Lady the Clueen 
further giveth the court here to understand and be informed, that," 
&c. It is generally suflicient to say, "And that." (Rex v. Read, Sir T. 
Raym. 34.) 

By 7, Geo. 4, c. 64, intitoled "An Act for improving the Administration 
of Criminal Justice in England," it is amongst other things enactedras fol- 
lows : — Sect. 19. And for preventing abuses from dilatory pleas be it 
enacted, «< that no indictment or information shall be abated by reason of 
any dilatory plea of misnomer, or want of addition^ or of wrong addition 
of the party offering such plea, if the court shall be satisfied by affidavit or 
otherwise, of the truth of such plea ; but in such case the court shall forth- 
with cause the indictment or information or to be amended according to the 
truth, and shall call upon such a party to plead thereto, and shall proceed 
as if no such dilatory plea had been pleaded." Sect. 20. And that the 
punishment of offenders *may be less frequently intercepted in con- ^^g -. 
sequence of technical niceties, be it enacted, " that no judgment L J 
upon any indictment or information, for any felony or misdemeanor, whe- 
ther after verdict or outlawry y or by confession, default, or otherwise, shall 
be stayed or reversed for want of the averment of any matter unnecessary 
to be proved, nor for the omission of the words *as appears by the record ;' 
or of the words « with force and arms ;' or of the words « against the peace ;' • 
nor for the insertion of the words * against the form of the statute,' instead 
of the words « against the form of the statutes,' or vice versA; nor for, that 
any person or persons mentioned in the indictment or information is or are 
designated by a name of office, or other descriptive appellation, instead of his, 
her, or their proper name or names; nor for omitting to state the time at which 
the offence was committed, in any case where time is not of the essence of 
the offence ; nor for stating the time imperfectly ; nor for stating the offence 
to have been committed on a day subsequent to the finding of the indict- 
ment or exhibiting the information, or on an impossible day, or on a day 
that never happened ; nor for want of a proper or perfect venue, where 
the court shall appear, by the indictment or information, to have had juris- 
diction over the offence." Sect. 21 enacts, that no judgment after verdict, 
vpon any indictment or information, for any felony or misdemeanor, shall 
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be stayed or reversed for want of a similiter ; nor by reason that the jary 
process has been awarded to a wrong officer upon an insufficient sugges- 
tion; nor for any misnomer or misdescription of the officer returning such 
persons, or of any of the jurors ; nor because any person has served upon 
the jury who has not been returned as a juror by the sheriflT or other 
officer ; and that where the oflence charged has been created by any stat- 
ute, or subject to a greater degree of punishment, or excluded from the 
bepefit of clergy by any statute, the indictment or information shall after 
verdict, be held sufficient to warrant the punishment prescribed by the 

«70 1 *8tatute, if it describe the of!ence in the words of the statute." 
L -1 A criminal information maybe amended almost as a matter of 
course, (1 Chit. Crim. L. 868,) even after it has been demurred to for 
insufficiency, (Rex v. Holland, 4 T. R. 457,) or after the defendant has 
pleaded not guilty; and such application may be made to a judge at cham- 
bers, or at his private residence, upon a summons obtained for that purpose. 
(Rex V. Wilkes, 4 Burr. 2528; Id. 2532 ; Id. 2566 ; Id. 2568 ; Id. 2573, 
S. C.) For that reason the court will seldom if ever, qtuish an information 
on motion, but will leave the defendant to demur or plead to it as he may 
be advised. (Rex v. Nixon, 1 Stra. 185 ; Rex v. Gregory, 1 Salk. 372 ; 
Com. Dig. Information (D, 4.)) They will even refuse such an application 
by the Attorney-General, for ne may enter a nolle prosequi, and file another 
toformation. (Rex v. Stratton, 1 Dougl. 239 ;) or he may move to amend. 
(Rex V. Holland, supra.) 

The court have refused to strike out unnecessary counts in an ex officio 
information; but recommended an application to the Attorney^reneral for a 
summons on the prosecutor's attorney, to shew cause why they should not be 
struck out. (Rex v. Green, Cases temp. Hardwicke, 209.) 

In Appendix A., Nos. 13 to 18, will be found precedents of various 
criminal informations by the Attorney-General ex officio, and by the Master 
V of the Crown Office : also references to other precedents of a similar nature. 
Generally speaking, an information is in precisely the same form as an indict- 
ment, except the commencement and the conclusion, and that the facts are 
presented by way of information to the court, instead of upon the oath of 
a jury. So that any work may be referred to, containing precedents of 
indictments; for instance, Chitty's Criminal Law; The Crown Circuit 
Companion ; Arch. PI. & Ev. C. C. &c. 

The draft information, having been prepared or settled by counsel, should 
r *71 1 ^ delivered to the prosecutor's clerk in *court, who will cause it to 
L -^ be engrossed on parchment. The prosecutor, or his solicitor, 
should take care to examine it carefully before it is filed, especially in libel 
cases. The prosecutor's clerk in court will then get the engrossment signed 
by the Master of the Crown Office. He then files it ; and at the same 
time files the prosecutor's recognizance,, taken pursuant to the stat. 4 & 5 
W, & M. c. 18, as hereinafter mentioned. 

Ex officio informations are merely signed by the Attorney-General, and 
then filed, without any rule of court or recognizance. 
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♦CHAPTER VI. [*723 

OF THE FSOSSCUTOR's BECOOKIZAKCB PFSSTAlfT TO 4 & 5 W. 6s X. O. 
18, AND THE MODE OF COMPELLING THE DEFEND AKT TO APPEAB AND 
PLEAD TO THE INFOBMATIOM. 

Immbdiatblt upon the role being made absolute for a criminal informa- 
tion, the prosecutor's clerk in court {if so instructed) will prepare the neces- 
sary recognizance pursuant to the statute 4 & 5 W. & M. c. 18. (See the 
form. Appendix A., Nos. 11 & 12.) It must be entered into before the 
Cleric of the Crown, t. c. the Master of the Crown Office, or before a jus- 
tice of the peace of the county, city, franchise, or town corporate where the 
cause of the information arose. The information itself may be filed either 
before or afber the recognizance is entered into, but process thereon cannot 
issue until the information and recognizance are both filed ; otherwise the 
defendant may move to set aside the process for irregularity. Rex v. The 
Mayor and Aldennen of Hertford, 1 Salk. 376 ; Carth. 603, S. C. ; 2 Hawk, 
c. 26, ss. 8. 10 ; 1 Gude, 120.) The practice is always to file the lecoguiz" 
ance before or at the same time as the information. 

When the information and recognizance have been filed, upon a certifi- 
cate thereof from the prosecutor's clerk in court, or an affidavit of the cii^ 
cumstances, a judge's warrant may be obtained, pursuant to 48 Greo. 3, c. 
58, s. i, for apprehending the defendant, and holding him to bail to appear 
and answer the charge. (See post, 75.) But, except in very special cases, 
it is more usual to proceed by way of subpoena. 

^he writ of subpcBna is made out and issued by the *pr08eculor's _ ^^^ ^ 
clerk in court, upon his being instructed so to do by the prosecutor L J 
or his solicitor. (See the form. Appendix A., No. 19.) The writ is made 
returnable on a day certain in term time, and a copy should be served on or 
before the return-day ; but not later than the rising of the court on the 
return-day of the writ. The service need not be personal ; leaving a copy 
of the writ, and indorsements thereon, at the defendant's residence, with 
some member of his family, or his servant (shewing the original), is suffi- 
cient. (1 Gude, 120.) An affidavit of service should be forthwith madev 
(See the form, Appendix, A., Nos. 20 and 21.) 

The defendant has four days after the return of the subpoena, exclusive 
of Sunday, to appear, ( 1 Chit. Crim. L. 866,) when an appearance for him 
must be entered by his clerk in court of the Crown Office. If such appear- 
ance be not entered, the prosecutor's clerk in court, upon being furnished 
^th an affidavit of service of the writ of subposna, will issue an attachment. 
(See the form. Appendix A., No. 22.) Such writ is executed by the 
^ sheriflTin the usual manner, and the defendant cannot be discharged out 
of custody until he has entered an appearance, when bis clerk in court may 
issue a supersedeas. If the defendant cannot be taken upon the attachment, 
^ may be proceeded against to outlawry, as after mentioned, p. 77. 

If the defendant has undertaken (on enlarging the rule nisi) to appeur to 
'^ if^ormaUm immediately on its being filed, it is not necessaiy to sue out 
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and serve a writ of subpoena ; but upon the information and recognizance 
being filed, a notice should be served on the defendant, or his solicitor, stating, 
that the information is filed, and requiring the defendant to appear to it 
immediately, according to his undertaking, otherwise an attachment will be 
moved for against him. (See the form, Appendix A., No. 23.) If such 
notice be not complied with, then, upon affidavit of service thereof, and of 
the defendant's non-appearance, and upon production of the rule containing 
the defendant's undertaking, the court may be moved for an attachment 
r «*yj. 1 ^S^^'^^^ ^^^ defendant. Such attachment is in all respects ^similar 
1- -I to that issued after a subpoena, and is executed in the same manner. 

If the defendant has undertaken (on enlarging the rule nisi) to appear and 
plead immediately to the information, in the event of the rule being made 
absolute, a notice should be served on him, or his solicitor, stating, that the 
information is filed, and requiring him to appeair and plead thereto immedi- 
ately ; otherwise the prosecutor's clerk in court will enter an appearance 
for him, and proceed thereon to judgment and execution. (See the form. 
Appendix A., No. 24.) -And if the defendant do not appear and plead 
accordingly, the prosecutor may, with leave of the court, enter an appear- 
ance, and sign judgment ; but such application should not be made until 
after the expiration of a reasonable time for the defendant to appear and 
plead. (Reg. v. Muntz, H. T. 1838 ; 2 Jurist, 538.) 

If the defendant is in custody^ in respect of some other matter and does 
not enter an appearance, and the prosecutor is desirous of proceeding 
(although he is not compellable to do so,) he may cause the defendant to be 
brought into court, and »* charged with the information" in manner follow- 
ing (that is to say) : — ^The signature of counsel to a motion paper for a writ 
of habeas corpus must be obtained (fee 10a. 6cf.), upon which the writ is 
issued by the prosecutor's clerk in court, directed to the sheriff or gaoler, 
requiring him to bring the defendant into court. The prosecutor's clerk in 
court must have the information in court when the defendant is brought up. 
Counsel must be instructed to move that the defendant may stand charged 
with the information (fee 10*. %d,) Upon the defendant being brought into 
court upon the habeas corpus, he is charged with the information, which is 
then read to him, and he is asked whether he is guilty or not guilty. In 
most cases he pleads «< not guilty," whereupon his plea is recorded, and he 
is^remanded. Notice of trial, &c., may be served upon him immediately in 
the court, or afterwards in prison. If he plead «« guilty," which sometimes 
. ^ happens, such plea is recorded, and he is remanded, and afterwards 
L. -J ^brought up for judgment in the same manner as after a judgment 
upon a verdict. Sometimes a defendant will crave further time to plead, 
which however rarely happens, as the only plea is, guilty or not guilty ; 
but in such case he is remanded, and afterwards again brought up by 
another habeas corpus (or side-bar rule, if the defendant be detained in the 
Gtueen's Prison upon that prosecution,) when counsel must be again 
instructed to move (fee 10*. 6(/.) that the defendant may plead, and he 
will then be compelled to plead guilty, or not guilty ; otherwise judg« 
ment by default may be recorded. 

By 48 Geo. 3, c. 68, s. 1, it is enacted, <«That whenever any person 
shall be charged with any offence for which he or she may be prosecuted 
by indictment or information in his Majesty's Court of King's Bench, not 
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being treason or felonyi and the same shall be made appear to any judge 
of the same cpurt, by affidavit or by certificate, of an indictment or informa* 
tion being filed against such person in the said court for such oflfence, it 
shall and may be lawful for such judge to issue his warrant under his hand 
and seal, and thereby to cause such person to be apprehended and brought 
before him, or some other judge of the same court, or before some one of his 
Majesty's justices of the peace, in order to his or her being bound to the 
King's Majesty with two sufficient sureties, in such sum as in the said war- 
rant shall be expressed, with condition to appear in the said court at the 
time mentioned in such warrant, and to answer to all and singular indict- 
ments or informations for any such ofience ; and in case any such person 
shall neglect or refuse to become bound as aforesaid, it shall be lawful for such 
judge or justice respectively to commit such person to the common goal of 
the county, city, or place where the ofience shall have been committed, or 
where he or she shall have been apprehended, there to remain until he or 
she shall become bound as aforesaid, or shall be discharged by order of the 
said court in term time, or of one of the judges of the said court in vacation, 
aod the recognizance to be thereupon taken shall be returned and filed in 
the said court, *and shall continue in force until such person shall , ^^ -. 
have been acquitted of such ofience, or in case of conviction shall ^ -^ 
have received judgment for -the same, unless sooner ordered by the said 
court to be discharged ; and that where any person, either by virtue of such 
warrant of commitment as aforesaid, or by virtue of any writ of capias ad 
respondendum issued out of the said court, is now detained, or shall here* 
after be committed to and detained in. any gaol for want of bail, it shall be 
lawful for the prosecutor of such indictment or informaition to cause a copy 
thereof to be delivered to such person, or to the gaoler, keeper, or turnkey 
of the gaol wherein such person is, or shall be so detained, with a notice 
thereon indorsed, that unless such person shall, within eight days from the 
time of such delivery of a copy of the indictment or information as aforesaid, 
cau^e an appearance and also a plea or demurrer to be entered in the said 
court to such indictment or information, an appearance and a plea of « not 
guilty' will be entered thereto in the name of such person ; and in case he 
. or she shall thereupon, for the said space of eight days after such delivery 
of a copy of the indictment or information as aforesaid, neglect to cause an 
appearance and also a plea or demurrer to be entered in the said court to 
such indictment or information, it shall be lawful for the prosecutor of such 
' lodictment or information, upon an affidavit being made and filed in the said 
court of the delivery of a copy of such indictment or information with such 
notice indorsed thereon as aforesaid to such person, or to such gaoler, keeper, 
or turnkey as the case may be, which affidavit may be made before any 
judge or commissioner of the said court authorized to take affidavits in the 
said court, to cause an appearance and the plea of « not guilty' to be entered 
in the said court to such indictment or information for such person, and 
such proceedings shall be had thereupon as if the defendant in such indict- 
ment or information had appeared and pleaded not guilty, according to the 
usual course of the said court ; and that if upon the trial of such indictment 
or information any defendant so committed and detained *as afore- ^ ^ 
said shall be acquitted of all the oflences therein charged upon him L J 
w ^er, it shall be lawful for the judge before whom such trial shall be had, 
JuNB, 1847 19 
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ahhongfa he may not be one of the judges of the said Coart of King's { 
Bench, to order that such -defendant shall be forthwith discharged cot of cus- 
tody as to his or her commitment as aforesaid, and liuch defendant shall be 
thereupon discharged accordingly." 

The provisions of the above statute, as to serving a copy of the informa- 
tion, &c., apply only where the defendant is taken into custody, or detained 
by virtue of a judge's warrant, or a capias issued in the particular prosecti- 
tion. In such cases, if the defendant remain in custody for want of bail, it 
is not necessary to bring him into court upon a habeas corpus, and ^ charge 
him with the information" in manner before desenbed : but a copy of the 
information may be delivered to the defendant in prison, or to the gaoler, 
keeper, or turnkey, with a notice to plead indorsed thereon, pursaant to 
the statute. (See the form. Appendix A., No, 36.) An affidavit of service 
thereof should then be made. (See the form. Appendix A., No. 27.) And 
if the defendant do not appear and plead within eight days, the prosecutor 
may cause an appearance and plea of not guilty to be entered for bim, pur* 
suant to the statute. 

If the defendant abscond before an appearance is entered for him, and can- 
not be taken upon an attachment, he may be proceeded against to outlawry. 
The first process to be issued for that purpose is a venire to the sheriff, 
conmianding him to summon the defendant to appear, returnable on the 
first day of the ensuing term ; and upon the return of that writ non est 
inventus, a capias tested on the return of the venire, and returnable on the 
first day of the following term; and upon that writ being returned non est 
inventus, an alias capias tested on the return of the first capias, and return- 
able, on the first day of the following term ; and upon that writ being returned 
non est inventus a pluries capias tested on the return of the alias capias, and 
returnable on the first day of the following term ;. and upon that writ being 

#78 -1 returned non est inventus, *writs of capias cum proclamatione and 
L -^ exigent must be issued ; and between the teste and return of those 
writs (which need not be returnable in the following term) there must be 
five county courts ; or if in London five hustings of pleas of land, at which 
the defendant must be exacted from time to time, and proclamation most 
also be made for the defendant according to the statutes, 31 Eliz. c. 3 ; 4 &^ 
6 W. & M. c. 22, s. 4 ; and see 7 W. 4 & I Vic. c. 45. Upon the return 
of the capias cum proclamatione and exigent, the outlawry is complete. 
The clerk in court for the prosecutor makes out and issues each of the writs 
above mentioned and causes them to be inrolled, and delivers them to the 
prosecutor's solicitor, who lodges them with the sheriflT, and afterwards 
obtains them back, when returned, and delivers them to his clerk in court. 
When the outlawry is complete, the prosecutor's clerk in court enters up 
judgment thereoti, and prepares a draft of the proceedings for inrolment, 
(see the form in 2 Gude, 594. 599; Rex v. Yandell, 4 T. R. 521,^ which 
is sometimes settled by counsel, as it is necessary to be scrupulously exact 
and strict in the whole of the proceedings^ otherwise the outlawry may be 
reversed upon a writ of error. (Rex v. Barrington, 3 T. R^ 499 ; Rex v. 
Yandell, 4 T. R. 521 ; Rex V. Almon,^5 T. R 202.) 

In misdemecmops, outlawry is generally a more severe punishment than 
would be inflicted for the crime of which the outlaw stands accused or con- 
victed. It is a forfeiture of his goods and chattels, and all the profits of his 
real estate, and perpetual imprisonment, with many incapacities* If it is 
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enoneous, it cannot be reyeiBed wiihont a writ of enor. (Per Lord Ifan^ 
field, C. J., in Rex r. Wilkes, 4 Burr. 2649.) A writ of error cannot be 
granted without the fiat of the Attomey-Qeneral, who will not grant it unleaa 
the defendant be in euMtody, though an apparently sufficient ground of error 
be specified to him, (8. C. p. 2531 ;) and in criminal cases the court will 
not reverse an outlawry, eren by consent of the Attorney-General, for mat- 
ter of error in law^ unless satisfied that 'there really is such error ; ^ ^ ^ 
but it is otherwise where the Attorney-General confesses an trror J 

in fad, (S. C. p. 2551.) ««Iq ctvi/ actions an outlawry may be reversed, 
as, of course, upon the usual terms, even without any writ of error. The 
form of reversal always is, <For the errors assigned, and otker errors 
appearing upon tbe record,' although there is in truth no error at all," (per 
Lord Mansfield, C. J., 8. C. p. 2549 ;) but it is otherwise in cases of mis- 
demeanor. 

After the completion of the outlawry, a writ of capias utlagatum, or spe- 
cial capias utlagatum, may at any time be issued, ilbder which the defendant 
may be arrested, and his goods seized, and his lands extended, &c. 

If a man be outlawed by process in an information, and comes in and 
reverses the outlawry, he must plead instanter to the information. (Rex v. 
Hill, 1 Salk. 371 ; Anon., 5 Mod. 141.) 

T^me to Plead.'] — By 60 Geo. 3, & 1 Geo. 4, c. 4, intituled <« An act to 

prevent Delay in the administration of* Justice, incases of Misdemeanor," it 

is enacted, sect. 1, <« that where any person shall be prosecuted in his Majesty's 

Court oi King's Bench at Westminster, or in his Majesty's Court of King's 

Bench in Dublin, respectively, for any misdemeanor, either by information 

or by indictment there found, or removed into the same respective courts, 

and shall appear io term time, in either of the said courts respectively, in 

person^ to answer to such indictment or information, such defendant, upon 

being charged therewith, shall not be permitted to imparl to a following 

term, but shall be required to plead or demur thereto within four days from 

the time of his or her appearance ; and in default of his or her pleading or 

demurring within four days as aforesaid, judgment may be entered against 

tbe defendant for want of a plea ; and in case such defendant shall appear 

to such indictment or information by his or her clerk or attorney in courts 

it shall not be lawful for such defendant to imparl to a following term ; but 

a rule *requiring such defendant to plead may forthwith be given, ^^^ ^ 

and a plea or demurrer to such indictment or information enforced, L J 

or judgment by default entered thereupon, in the same manner as might 

have been done before the passing of the act, in cases where the defendant 

had appeared to such indictment or information, by his or her clerk in court 

or attorney, in a previous term." Sect. 2 provides, «« That it shall be lawful . 

for the said respective courts, or for any judge of the s9m^, respectively, 

upon sufficient cause shown for that purpose, to allow further time for such 

defendant to plead or demur to such indictment or information." Sect. 8 

enacts, «< That in all cases of prosecutions for misdemeanors, instituted by 

his Majesty's Attorney or Solicitor-General, in any of the courts aforesaid, 

the court shall, if required, make order that a copy of the information or 

indictment shall be delivered afler appearance to the party prosecuted, or 

his clerk in court or attorney, upon application made for the same, free from 

all expense, to the party so applying ; provided that such party or his clerk 
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in court, or attorney, shall not have preyiously recei?ed a copy thereof." 
8ect. 9 provides and enacts, « That in case any prosecution for a misde- 
meanor, instituted by his Majesty's Attorney or Solicitor-General in any of 
the courts aforesaid, shall not be brought to trial within iwelre calendar 
months next after the plea of not guilty shall have been pleaded therein, it 
shall be lawful for the court in which such prosecution shall be depending, 
upon application to be made on the behalf of any defendant in such proseou- 
tion, of which application twenty clays' previous notice shall have been given 
to his Majesty's Attorney or Solicitor-General, to make an order, if the said 
court shall see just cause so to do, authorizing such defendant to bring on 
the trial in such prosecution ; and it shall thereupon be lawful for such 
defendant to bring on such trial accordingly, unless a nolle prosequi shall 
have been entered in such prosecution." Sect. 10 enacts, <« Thai nothing 
in this act contained shall extend, or be construed to extend, to any prosecu- 
r*fll 1 ^^^^ ^y information in ^nature of a quo warranto, or for non-repair 
L J of any bridge or highway." 

From the above statute it will be perceived, that if the defendant appear 
in perBon to the information, he must plead or demur thereto, within four 
days after such appearance, without any rule to plead ; but further time 
may be obtained upon application to the court or a judge. If he appear by 
Mi clerk in courts he is entitled to the usual rules to plead. The first rule 
may be given immediately after the appearance is entered. At the expira- 
tion of that rule (four days) a second rule to plead within four days may be 
given ; and if that expire in term time, then, upon a motion paper signed by 
counsel (fee lOs. 6(i.), a peremptory rule to plead may he obtained. In 
town cases, the peremptory rule expires in two days. In country cases, 
such rule expires in ten days : within which time the defendant must plead 
or demur, or obtain further time for that purpose, upon application to the 
court or a judge, otherwise judgment by default may be signed, (See the 
form of such judgment, Appendix A., No. 28.) 



[*82] *CHAPTER VII. 

OP DEPENCB AND PLEAS TO CRIMUNTAL INFORMATIONS : — 1. JUDGMENT BY 
DEFAULT. 2. PLEAS IN ABATEBIENT. 3. DEMURRERS AND PROCEEDINCfS 
THEREON. 4. PLEA OF GUILTY. 5. PLEA OF NOT GUILTY. 

The defendant may either suffer judgment by default, or plead in abate- 
ment, or demur to.the information, or plead «*Guilty" or ** Not Guilty ;" but 
it seldom (if ever) happens that he can plead any thing else to a criminal 
information. 

1. Judgment by DefaidtJ] — If the defendant do not plead within the 
time allowed him for that purpose, (ante, 81,) judgment may be signed 
against him by default; and such judgment has precisely the same effect 
as where he pleads guilty, or a verdict is found against him upon a plea of 
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not guilty, and jadgment signed thereon. (See the form of judgment by 
default, Appendix A., No. 28.) 

If the defendant be advised to sufier judgment |by defauh, or to plead 
guilty to an information, during vacation^ he should previously apply to a 
judge at chambers (upon summons) for an order to stay execution until the 
fifth day of the following term, upon the defendant pleading guilty, or suffer- 
ing judgment by default. This will sometimes be granted, and will prevent 
the defendant from being taken into custody during the vacation, upon a 
capias pro fine. But the prosecutor's solicitor may insist upon the defen- 
dant's entering into a recognizance, with bail for such amount as the judge 
^halt think fit, conditioned for the defendant's appearance to receive judg- 
ment, in the ensuing term, when called on. (1 Gude, 92.) 

After judgment by default has been signed, the ^defendant is j-^qot 
usually taken into custody upon a capias pro fine, and brought into L -^ 
court for his sentence, in the same manner as after judgment, upon a verdict 
of guilty. (See post, Ch. IX.) Upon such occasion the prosecutor's affi- 
davits are first read, then the defendant's affidavits, then the prosecutor's 
counsel are heard, and lastly, the defendant's counsel. (Reg. M. T. 20 Geo. 
3 ; Rex V. Bunts and Others, 2 T. R. 683.) 

2. Pha in Abatement. — ^Formerly the defendant might plead in abate- 
ment if he was not rightly named, or not correctly described in the informa- 
tion, in like manner as he might so plead to an indictment. (Arch. PI. & 
Ev. C. C. 29, 8th ed. ; Id. 80, where see form of plea of misnomer.) But 
every plea in abatement is required to be verified by affidavit. And now 
by statute 7 Geo. 4, c. 64, s. 19, for preventing abuses from dilatory pleas, 
it is enacted, "That no indictment or information shall be abated by reason 
of any dilatory plea of mimomer^ or want of addition^ or of any wrong 
addition of the party offering such plea, if the court shall be satisfied by 
afiidavit, or otherwise, of the truth of such plea ; but in such case the court 
shall forthwith cause the indictment or information to be amended according 
to the truth, Snd shall call upon such party to plead thereto, and shall pro- 
ceed as if no such dilatory" plea had been pleaded;" so that, in effect, pleas 
in abatement are abolished. ^ . 

3. .Z>e»iwmr.]— The defendant may demur to the information if it be 
defective, eitherin substance or form. By pleading over, many mere formal 
defects, are cured by the statute 7 Geo. 4,c. 64^ (ante, 68,) which, however, 
are still fatal upon demurrer. (Reg. v. W. Smith, 2 Moo. & Rob. 109: 
Reg. v. Law, 2 Moo. .& Robi 197.) And this is the only way in which 
technical or informal inaccuracies can be taken advantage of; for the court 
will very seldom (if ever) ^t/asA a criminal information, however defective 
it may appear to be. (Ante, 70.) But substantial defects in the informa- 
tion may be taketi advantage tjf, not only by demurrer, but after verdict in 
arrest of judgment, or by. writ *of error. The advantage of a p^o^-i 
demurrer is, that it enables the. defendant to take- every legal objec- ^ -^ 
tion to the information, whether of substance or mere form, and it saves the 
expense and exposure of a trfal at "the assizes, and subsequent personal 
appearance, at. Westminster. The disadvantage is, that it conclusively 
admits the truth of the allegations contained in the information, and if decid- 
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ed against the defendant, the judgment upon it is as final as upon an express 
verdict of guilty. Moreover if the prosecutor*s counsel, upon consideration 
of the demurrer, think the information defective, it may be amended almost 
as of course, upon application to the court, (Rex t« Holland, 4 T. R. 457,) or 
to a judg^ upon a summons returnable at his chambers or private residence. 
(Rex V. Wilkes, 4 Burr. 2528 ; Id. 2582; Id. 2566 ; Id. 2568 ; Id. 2572, S. 
C. : and see Rex v. Nixon, 1 Stra. 185 : Reg. v. Norton, Fortescue, R. 
232 : Rex v. Harris, 1 Salk. 47.) 6o that a demurrer can seMom be suc- 
cessful, except where the prosecutor's counsel make some error in pleading 
which they do not think it necessary to amend when a demurrer is put in. 

The Stat. 4 & 5 Anne, c. 16, does not extend to demurrers in criminal 
cases, and therefore in no cases is it necessary to demur specially to a cri- 
minal information. (See the form of a demurrer, and joinder, &c.. Appen- 
dix A, No. 29.) 

The rule of H. T., 4 Will. 4, which requires the grounds of demurrer to 
be stated in the margin, extends only to personal actions, in which the three 
superior courts of common law exercise concurrent jurisdiction, (Rex v. 
Woollett, 2 Cr., M. & R. 266 ; 6 Tyr. 786, S. C.) Therefore no ntoj^'nal 
note is necessary on a demurrer to a criminal information. 

The draft demurrer, as prepared and signed by counsel, is handed to the 
defendant's clerk in court, who makes a fair copy thereof, and delivers it to the 
clerk in court for the prosecutor. He also makes an office copy for the defen- 
r *85 1 ^^^^' ^^ *' ^®^"^ ^'"^®' * side-bar rule, to join in *demurrer within 
L -I four days, may then be entered by the defendant's clerk in court, 
and notice thereof given to the clerk in court for the prosecutor : at the ex- 
piration of that rule, a further peremptory rule may be obtained upon a 
motion paper for that purpose, signed by counsel, (fee 10». 6(f.) Such 
rule expires in two days ; and if within that time the prosecutor do not join 
in demurrer, or obtain further time for that purpose upon application to the 
court or a judge, judgment for want of a joinder in demurrer may be signed 
by the defendant's clerk in court. (1 Gude, 93.) 

If the demurrer be filed in vacation, one rule of the preceding term is 
sufficient, (1 Gude, 93, 94,) which is a peremptory rule of four days. A 
copy of the demurrer is served or left, by the defendant's clerk in court, with 
the clerk in court for the prosecutor, indorsed «« To join in demurrer within 
four days, or judgment. Dated," &c. And on the expiration of such four 
days, the defendant's clerk in court will sign judgment for want of a joinder 
in demurrer, unless one be then filed, or a judge's order for further time 
obtained. 

The prosecutor usually obtains an order to amend, (ante, 84,) or joins in 
demurrer. (See the form of joinder in demurrer. Appendix A, No. 29.) 
It is generally prepared and signed by counsel, and then delivered to tho^ 
prosecutor's clerk in court, who makes a fair copy for the defendant, and 
an offibe copy for the prosecutor, or his solicitor. ' 

Either party may then move for a concilium. The motion paper is 
indorsed, "The Glueen against J. S. To move for a concilium," (fee 10». 
6d.) This, when signed by counsel, is taken to the clierk of the rules in 
the Crown Office who enters a rule for a concilium, (which is not formally 
dmwn up,) and sets the demurrer down in the crown paper for argument. 
Notice thereof should be thereupon immediately given to the clerk in 
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court, or solicitor^ for the other side* The clerk Id court for each party then 
makes an office copy of the demurrer book, *which he sends to his ^ ^^^ ^ 
own client : he also makes two copies for the judges. The clerk in I- -' 
court for the prosecutor delivers his two copies to the two senior judges; 
and the clerk in court for the defendant delivers his two copies to the two 
puisne judges. The points of law intended to be argued must be stated by 
each party in the margin of his copy demurrer books, and copies of such 
points must also be delivered to the two other judges, or written in the 
margin of the copy demurrer books delivered to them by the opposite party* 
The demurrer books, &c., must be so delivered at least two days before the 
day appointed for the argument. (1 Gude, 95.) The solicitor for each 
party prepares a brief, and instructs counsel. Clueen's counsel cannot 
argue on behalf of the defendant, without a special license from the crown 
for that purpose, which license must actually be obtained (and not merely a 
certificate of the fees paid) before the case comes on for argument, (Reg. v. 
Jones, 9 C. & P. 401 ;j ahhough such certificate will be sufficient to induce 
the counsel to accept tne brief. The crown paper must then be carefully 
watched from time to time. It is taken every Wednesday and Saturday 
in term time, except the first four and the last four days of term. When 
the case is called on, counsel for the defendant in support of the demurrer 
is first heard ; then the counsel on the other side ; and then counsel for the 
defendant replies. Only one counsel can be heard on each side, but in 
important cases a second counsel is sometimes employed <« to take notes,'' 
and make suggestions during the argument. The defendant need not be 
present during the argument. The court, after hearing counsel on both 
sides, as above mentioned, either then give judgment or take time to con- 
sider ; and ultimately decide that the information is or is not sufficient in 
law : whereupon a rulis is drawn up by the clerk of the rules, and judgment 
signed thereon by the clerk in court for the successful party. (1 Gude, 95.) 
After which, if the judgment be against the defendant, he is brought up to 
receive his sentence in the same manner as after judgment upon a ^^ ^ 
verdict ♦of guilty. (See post, Ch. IX.) For the form of judgment L J 
upon demurrer, either for the defendant or for the crown, see Appendix A, 
No. 29. 

4. Plea- of Guilty.'] — ^This, when recorded, has precisely the same 
effect as a conviction of the oflfence. The proceedings upon it are the 
same as where the defendant suffers judgment by default. (Ante, 82.) 
The defendant's clerk in court prepares the plea, and it need not be signed 
by counsel. 

6. Plea of Not Guilty. ] — ^This is the most usual plea to a criminal infor- 
mation. (See the form, Appendix A., No. 30.) It need not be signed by 
counsel. The effect of it is to put in issue each and every material fact 
alleged in the information, and to let in the defendant to make any defence 
^pon the merits. 

In libel cases, the defendant cannot plead the truth of the imputations as 
^ justification, for that is clearly no defence to a criminal information, 
although it will afford a very good answer to an application for one. So, 
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in cases of assault, battery, &c., the defendant cannot plead a jastifica- 
tion. 

The pendency of an indictment or information for a crime cannot be 
pleaded to another for the same ofience, as it may to an inforroalion for 
penalties. (Per Buller, J., in Rex v. Stratton, Dougl. 240. But where the 
Attorney-General filed an ex officio information, after a criminal information 
had been granted for the same offence at the instance of a private prose- 
cutor, the court stayed all proceedings upon the first information until fur- 
ther order. (Rex v. Alexander, E. T. 1830; Arch. PI. & Ev. C. C. 76^ 
8th ed. ; Id. 70, S. C.) 



[•88] ♦CHAPTER VIII. 

OP THE ISSUE AND SUBSEQITENT PROCEEDINGS TO THE TRIAL INCLUSIVE : 

AND HEREIN OP THE ISSUE NOTICE OF TRIAL — RECORI) AND JURY— 

PROCESS — WARRANT "of NISI FRIUS — SPECIAL JURV — WARRANT FOR A 

TALES ^SUBPCBNAS BRIEFS — LICENSE FOR QUBEN's COUNSEL TO APPEAR 

FOR THE DEFENDANT — THE EVIDENCE — TRIAL ^AHENDXENTS UNDER 9 

GEO. 4, C. 15 — VERDICT — JUDOE's CERTIFICATE UNDER 4 & 5 W. & M. 
C. 18 — COSTS* 

Upon the defendant pleading not guilty, the clerk in court for the prose-^ 
cutor (if so instructed) will add the similiter, and make up the issue. (See 
the form, Appendix A., Nos. 31, 32.) He will deliver a fair copy thereof 
to the defendant's clerk in court, with notice of trial indorsed. He will 
also make an office copy of the issue for the prosecutor or his solicitor. 

If the trial is to be had in London or Middlesex, andlhe defendant resides 
within forty miles of London, eight days' notice is sufficient ; if above forty 
miles, then fourteen days. Ten days' notice of trial is sufficient for the 
assizes, (14 Geo. 2, c. 17, s. 1.) 

If the prosecutor do not proceed to trial within twelve calendar months 
after the defendant has pleaded not guilty, he will be liable to costs under 
his recognizance, taken pursuant to the statute of 4 & 5 W. & M. c. 18, to 
the extent of ^€20, but no further. (Rex v. Morgan, 2 Stra. 1042 ; Rex v. 
Howell, Cases temp. Hardwicke, 247 ; Rex v. Filewood, 2 T. R. 145 ; 
Bex V. Brooke and Others, 2 T. R. 190.) 

And where the Attorney-General, or Solicitor-General, prosecutes ex 
officio, the defendant may, after the expiration of twelve calendar months 
r*ftQ 1 ^^^^ ^^^ ^^^^ ^^ ^'^ *pleading not guilty, proceed according to thoi^ 
L J statute 60 Geo. 3 & 1 Geo. 4, c. 4, s. 9, (ante, 80,) and so himself 
take the case down for trial; but he cannot try it by proviso in the ordinary 
way. (Rex v. Macleod, 2 East, 202.) 

The record and jury process are prepared by the prosecutor's clerk in 
court. (See the forms. Appendix A., Nos. 33, 34, 35.) He will also obtain 
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ihe AUoTney-Geiienirs wanant of nisi prius. (See the form, Appendix A., 
No. 36.) He also gets the venire facias returned : th^istringas is usually 
returned at the assizes. 

Either party may move. for a special jury. (6 Geo. 4, c. 50, s. 30.) 
The rule is drawn up on a motion paper, indorsed <« In the dueen's Bench : 
The dueen v. J. S. On hehalf of the [prosecutor,] to move for a special 
jury" (fee lO^. 6i.) Upon this being signed by counsel, and taken to the 
clerk of the rules in the Crown Office, he will draw up the rule : upon 
which an appointment to nominate the jury may be obtained from the 
Master of the Crown Office. A copy of the rule and appointment should 
then be served on the solicitor for the opposite party ; also on the sheriff^ 
his undersherifiT, or deputy. If the parties do not attend the first appoint- 
ment, after waiting half an hour a second appointment may be obtained, 
and notice thereof served as before. Such second appointment is peremp- 
tory. 

At the time appointed,-the shcrifirs agent, and the solicitor on each side, 
attend the- Master, who extracts indiscriminately, from the freeholders' 
book, forty-eight names of persons, with their descriptions ; and each party 
is furnished, by the Secondary of the Crown Office, with a copy of the list 
of forty-eight so nominated. No time should be lost in communicating 
with the solicitor's agents in the country, and obtaining their instructions as 
to the names to be struck out : above a dozennames should be furnished, 
because, perhaps, some of those intended to be struck out on your behalf 
may be struck out by the other side ; and if only a dozen names be sup- 
plied, after they are ail struck out, you may, perhaps, be striking out the 
names of the ^desirable jurymen. The order in which the names ^ #q/v-i 
are to be struck out should be specified by numbers or otherwise, L -* 
80 that the most obnoxious may be first struck out. 

When the solicitors are prepared, and instructed to reduce the list, an 
appointment for that purpose will be made by the Master of the Crown 
Ofiice, which is served upon the opposite solicitor, in the same way as the 
appointment to nominate; but not upon thesherifiTor his agent. On attend- 
ing such appointment, the Master of the Crown Office calls upon the pro- 
secutor's solicitor to strike out a name ; then upon the defendant's solicitor ; 
and so alternately, until the list of forty-eight is reduced to twenty-four. If 
either party fail to attend a peremptory appointment, the Master of the 
Crown Office will strike out twelve names on his behalf. Should the trial 
not happen to take place at the ensuing assizes or sittings, no other jury 
can be nominated ; but the cause must be tried by those so appointed as 
above mentioned. (Rex v. Perry and Others, 5 T. R. 453 ; Wilson v. 
Butler, 2 Moo. & Rob. 78.) The clerk in court, for the party at whose 
instance the special jury was nominated, will make out and issue a special 
writ of distringas. (See the form, Appendix A., No. 35.) He will also 
procure tbe Attorney-General's warrant for a tales, (see the form. Appendix 
•^» No, 37 ;) without which the cause could not be tried, unless a full 
special jury should happen to appear. Both parties usually obtain the 
Attorney-General's warrant for a tales, which is granted to each nearly as a 
flatter of course, upon payment ofSs. 8d, But when the prosecution is ex 
officio by the Attorney-General, he usually refuses the defendant a warrant 
for a tales. (1 Gude, 100 ; » Id. 688.) 
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8ubp<Bna8 ad testificandum and subpoenas duces tecum may be issaed hj 
the clerks in court on either side, (See the forms, Appendix A., Nos* 38, 
39^ They are served in the same manner as in civil actions. 

The solicitors for the respective parties prepare briefs for counsel, c<»i- 
taining a copy of the pleadings— -a statement of the case and evidence. If 
r*fli 1 ^^® defendant wish to have the ^assistance of dueen's counsel, a 
I- -^ petition to the Ctueen for a special license must be prepared. (See 
the form, Appendix A., No. 40.) Such petition must be lodged at the 
office of the Secretary of State for the Home Department, in the Treasury. 
The necessary license is usually obtained in a few days afterwards* (See 
the form Appendix A., No. 41.^ If any delay is likely to arise in procuring 
the Clueen's signature to the license, a certificate of the fees being paid 
(about nine guineas) may be obtained, which will be sufficient to satisfy 
counsel that the applicatioa has been made and granted. (1 Gude, 101.) 
But the license itself must be actually procured before the court will permit 
Clueen's counsel to appear on behalf of the defendant. (Reg. v. Jones, 9 
C. & P. 401.) 

The record and jury process, with panels annexed, are lodged with the 
judge's associate or marshal, and the case entered for trial at the assizes, &c., 
as in other cases. 

The trial takes place on the dvil side of the court* The jury are called 
and sworn in the usual manner. If a full special jury do not appear, neither 
party can pray a tales, without the Attorney-General's warrant for that 
purpose. (Ante, 90.) When the jury are sworn, public proclamation is 
made in court to this effect ; viz., that if there be any one who will infonn 
the Clueen's Justices (or Chief Justice,) the Clueen's Serjeant-at-Law, the 
Clueen's Attorney-Greneral, or the jury, concerning the matters stated in 
the information, let him come forth, and he shall be heard. Counsel for 
the prosecution thereupon appear, and state the facts of the case, and then 
proceed to call witnesses. 

The evidence is precisely the same as upon an indictment for a similar 
oSence, and therefore the following works may be consulted : — viz., Arch. 
PL & Ev. C. C. ; Roscoe's Evidence, C. C, and other books of a similar 
nature. It should, however, be observed, that upon the trial of a criminal 
information, the only thing to be inquired into is, the fact which constitutes 
the offence. Matters of extenuation or aggravation are never entered into 
r *02 1 ^^ ^^^^ ^*"™® ' *neither party can be allowed to do so ; but all matters 
I- -'in aggravation or extenuation of the offence are kid before the court 
by affidavit, when the defendant is called up for judgment. (Rex v. Sharp- 
ness, 1 T. R. 228 ; see post, Ch. IX.) 

By 9 Geo. 4, c. 15, intituled <« An Act to prevent a failure of Justice by 
reason of Variances between Records and Writings produced in Evidence 
in support thereof;" after reciting that whereas great expense is often 
incurred, and delay or failure of justice takes place at trials by reason of 
variances between writings produced in evidence, and the recital or setting 
forth thereof upon the record on which the trial is had, in matters not mate- ' 
rial to the merits of the case, and such record cannot now in any case be 
amended at the trial, and in some cases cannot be amended at any time, it 
is enaeted, «• That it shall and may be lawful for every court of record, 
holding plea in civil actions, any judge sitting at nisi prius, any court of 



cBiaiNAi. mroRVATioiis. 79 

oyer and terminer and general gaol delirery, in Engknd, Wales, the town 
of Berwick-upon-Tweed, and Ireland, if sach judge or court shall think fit 
80 to do, to cause the record on which any trial may be pending before any 
such judge or court in any civil action, or in any indictment or information 
for any misdemeanor^ when any variance shall appear between any matter 
in writing or in print, produced in evidence, and the recital or setting forth 
thereof upon the record where the trial is pending, to be forthwith amended 
in such particular, by some officer of the court, on payment of such costs 
(if any) to the other party as such judge or court shall think reasonable, and 
and thereupon the trial shall pr6ceed as if no such variance had appear- 
ed ; and in case such trial shall be had at nisi prius, the order for the 
amendment shall be indorsed on the postea and returned together with the 
record ; and thereupon the papers, rolls, and other records of the court from 
which such record issued shall be amended accordingly.*' 

The subsequent statute 3 & 4 W. 4, c. 42, s. 23, (allowing more exten- 
sive amendments at the trial,) does not vextend to criminal informa- |. ^^^ ^ 
tions, being expressly confined to civil actions, informations in the I- ' J 
nature of a quo warranto, and proceedings upon a mandamus. 
In cases where the Attorney-General prosecutes ex officio, he is always 
, entitled to the reply, although no evidence be called by the defendant. (Rex 
V. Marsden, Moo. & Mai. 439.) But where the Attorney-General appears 
in support of a criminal information on behalf of a private prosecutor, he 
does not reply, unless the defendant call witnesses. (Rex v. Beli, Moo. & 
Mai. 440.) In other respects the case is tried precisely in the same manner 
as an ordinary cause. 

In the event of the defendant being found not gt«7/y, the stat. 4 & 6 W. 
& M. c. 18, authorizes the judge before whom the information is tried in 
open court to certify upon record that there was a reasonable cause for 
exhibiting the information, so as to deprive the defendant of any part of his 
costs of defence. But such statute does not apply where the trial is had at 
bar. (2 Hawk. c. 26, s. 11 ; Reg. v. Clerk, 7 Mod. 47 ; 1 Chit. Crim. L. 
872.) If one of several defendants be found guilty, the others cannot have 
costs within the above statute. (2 Hawk. c. 26, s. 12 ; Reg. v. Danvers 
and Others, 1 Salk. 194.) The judge's certificate must be entered on the 
postea. (Comb. 345; Com. Dig. tit. Information, A. 2.) Where the 
judge does not certify, the court is bound to award the defendant his costs 
whether the acquittal was upon the merits, or only from a slip in point of 
form, and however notorious the offence may be. (2 Hawk. c. 26, s. 13^; 
2 Stra. 1131 ; Com. Dig. tit. Information, A. 2.) But the prosecutor is 
in no case liable to the defendant's costs to a greater amount than 20/., how- 
ever much they may exceed that sum. (Rex v. Filewood, 2 T. R. 145 ; 
1 Gude, 123 ; 1 Chit. Crim. L. 873.) If the information was exhibited by 
the Attorney-General ex officio, the defendant (although acquitted) is not 
^entitled to any costs, as the crown never receives or pays costs. (HuUock, 
657.) 

In the event of the defendant being found guilty, the judge'at nisi ^^^ ^ 
prius may order him into custody forthwith, if ♦the defendant L J 
happen to be in court at the time of the trial, which, however, is not 
necessary, (1 Gude, 101,) and, generally speaking, not expedient, for the 
xeasoQ above mentioned. If the defendant be not personally present at the 
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trial, the judge may, if he think fit, upon a clerk in court's certificate of 
the conviction, issue his warrant for the apprehension of the defendant, 
to secure his appearance in court at the commencement of the ensuingf 
term, (See the forms of Certificate and Warrant, Appendix A., Nos. 45 & 
46.) But neither of the above courses is usually pursued except in gross 
cases, where imprisonment will certainly form part of the punishment, or 
the defendant is likely to abscond ; and such intermediate imprisonment 
as the defendant may thereby actually suflTer will afterwards be taken into 
consideration by the court at the time of passing sentence upon hira, when 
a proportionably less imprisonment will be awarded. 



[«96] CHAPTER IX. 

PS0CEEDIN08 SUBSEQUENT TO THE TRIAL, VIZ. POSTEA — BUtE POR JUDO- 

MENT — MOTION FOR A NEW TRIAL, OR IN ARREST OF JUDGMENT 

PERSONAL APPEARANCE OF ALL THE DEFENDANTS ON SUCH MOTION 

INTERLOCUTORY JUDGMENT — CAPIAS PRO FINE — PROCEEDINGS TO OUT- 
LAWRY — PERSONAL APPEARANCE OF THE DEFENDANTS TO RECEIVE THEIR 
SENTENCE — WHEN DISPENSED WITH — PRACTICE WHEN THE DEFEND- 
ANTS ARE CALLED UP POR JUDGMENT — REG. M. T. 29 GEO. S^AFFIDA- 
VITS IN AGGRAVATION AND MITIGATION — THE SENTENCE — FINAL JUDG- 
MENT — ^APPLICATION FOR A PORTION OF THE FINE TOWARDS THE PROSE- 
CUTOR'S COSTS. 

At the commencement of the term next after the trial, the postea may be 
obtained by the prosecutor's solicitor (if the defendants be found guilty) 
from the associate or clerk of assize. (See the form, Appendix A., Nos. 42 
& 43.) Upon its being taken to the clerk of the rules in the Crown Office, 
he will enter the usual four-day rule for judgment; at the expiration of 
which rule interlocutory judgment may be signed, unless in the meantime 
the defendants have obtained a rule nisi for a new trial, or in arrest of judg- 
ment. 

At any time before interlocutory judgment has been actually signed as 
above mentioned, the defendants or any of them may move for a new trial, 
but not afterwards. (Rex v. Armstrong, 2 Stra. 1102 ; Rex v. Pollard, 8 
Mod. 264.) But the court will take upon itself to grant a new trial at a 
later period, if it appear to them that the ends of justice so require, although 
not upon the application of the defendants. (Rex v. Grough^ Dougl. 766 ; 
Rex V. Holt, 5 T. R. 436 ; Rex v. Teal and Others, 11 East, 307 ; Rex v. 
Askew and Others, 3 M. & S. 9.) .' 

The defendants or any of them may, within the time above limited, move 
r *ttfi 1 ^^^ ^ ^"'® ^'®^ ^" the alternative, viz. *in arrest of judgment, or for a 
L ^ new trial. But if the application be only to arrest the judgment, 
it may be made at any time before sentence is actually passed upon the 
defendants, notwithstanding interlocutory judgment has been signed. (1 
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Gade 103.) The coart iDdeed will refuse to pass any sentence apon a 
defendant, if satisfied that in point of law the judgment ought to be arrested, 
and that although the defendant expressly declines moving in arrest of 
judgment. (Rex ▼. Waddington, 1 East, 146.) But it should be remem- 
bered, that many mere technical objections are cured by 7 Qeo. 4, c. 64. 
(Ante, 68.) 

Upon a motion for a new trial, or in arrest of judgment, the defendant 
must be personally present in court ; for the verdict fixes upon him such a 
presumption of guilt, that the court will make sure of him before they inti- 
mate any opinion. (Rex t. Gibson, 2 Stra. 968.) And where several 
defendants have been convicted, the court will not listen to an application 
for a new trial on behalf of any of them, unless all the defendants who have 
been found ^uiliy are personally present ; otherwise the roost culpable 
might keep out of the way, and put forward the least guilty, to try the 
result of a motion for a new trial. (Rex y. Askew and others, 3 M. & S. 
9 ; Rex v. Lord Cochrane, Id. 10, note ; Rex v. Teal and Others, 11 East, ^ 
307.) And it seems that the court will not dispense with the personal 
appearance of the defendants, even with the consent of the prosecutor's 
counsel. (1 Gude, 103.) But where one of several defendants applies for 
a new trial withfn the four days, and the application is refused because of 
the non-appearance of the other defendants, the court will afterwards bear 
it in mind, and will, if necessary for the ends of justice, take upon themselves 
to grant a now trial, when the defendants are called up for judgment. (Rex 
V. Teal, 11 East, 307 ; Rex v. Askew, 3 M. & S. 9.) 

Upon a motion in arrest of judgment all the defendants must be per- 
sonally present. (Rex v. Spragg and Others, 2 Burr. 930. But see Rex 
V. De Berenger and others, 3 M. & S. 67.) 

*If upon the defjpndunts' personal appearance upon a motion for ^^^ -. 
a new trial, or in arrest of judgment, the court refuse the applica- L J 
tion, or take time to consider it, the defendants most be committed to cus- 
tody, unless indeed the prosecutor will expressly consent to their remaining 
out on bail. (Rex v. Waddington, 1 East, 169.) 

Supposing the defendants not to move for a new trial, then at the expira- 
tion of the four-day rule for judgment an interlocutory judgment may be 
signed, viz. <« that the defendants be taken to satisfy our said Lady the 
ftueen on account of the premises aforesaid.'* Upon this judgment being 
signed the prosecutor's clerk in court will issue a capias pro fine. (See the 
form, Appendix A., No. 47.) This is executed by the sheriff in the usual 
manner. When a defendant is arrested by the sheriff upon a capias pro 
^Qe, he is taken to the prison of the county, and there remains until the 
prosecutor, or the defendant himself, in term time, obtains upon motion (fee 
10*. 6i.) a writ of habeas corpus directed to the sheriff, to have the defend- 
ant in court at Westminster to receive judgment. (1 Gude, 152.) When 
brought into court the defendant is committed to the custody 6f the marshal, 
sinless the prosecutor expressly consent to his being bailed. <• If a person 
convicted be taken upon a capias pro fine, he is liable to be comipitted unless 
the prosecutor consents to his being bailed. This is the common course of 
proceeding, though it is usual to admit to bail upon the prosecutor's con- 
senting to it. In the case of the journeymen tailors, and again in -that of 
the weavers, the defendants were by consent bailed, and by consent were 
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not to appear till called upon ; bat I do not remember any case where such 
a person has been bailed without coruent. When a person so convicted is 
committed, such commitment shall be taken into consideration by the court, 
when they come to pronounce their sentence upon him, and shall go as 
part of his punishment/' (Per Lord Mansfield, €• J., in Rex v. Wilkes, 4 
Burr. 2539 ; Id. 2545 ; Id. 2574, S. C.) In a subsequent case, a defendant 
r»08l ^*^^*'^? ^®" convicted and *brought up for judgment, the court, 
1- -^ after hearing an elaborate argument to shew that no offence had 
been committed, took time to consider their judgment. A question then 
arose whether the defendant should stand committed, the prosecutor's coun- 
sel saying that they should not interfere but let the usual course take place, 
and the defendant's counsel praying he might be bailed ; but Lord Kenyon 
said that unless the prosecutor consented to the defendant's remaining out 
on bail, it was a matter absolutely of course that he should be committed ; 
the court had no discretion to exercise, and the practice was too well settled 
to admit of argument. (Rex v, Waddington, 1 East, 159.) 

If a defendant cannot be taken upon a capias pro fine, he may be pro^ 
ceeded against to outlawry. This a rather quick proceeding after judgment, 
although a tedious one on mesne process. Upon the writ of capias pro £ne 
being returned non est inventus, a writ of exigi facias may be issued, upon 
which the defendant is exacted five times at so many distinct county courts. 
(Rex V. Perry, 6 T. R. 573.) Or at five hustings of pleas of land in Lon- 
don. (1 Gude, 261.) No writ of proclamation is necessary. (Rex v, 
Wilkes, 4 Burr. 2559.) The defendant may render himself into custody 
at any time before the writ of exigent is made returnable, and he will there- 
upon be committed. (Rex v. Ward, 2 Lord Raym. 1462.) But upon a 
return of his being exacted &ve times without surrendering himself the 
outlawry is complete. The return itself concludes thus : ♦* Therefore, by 
the judgment of A. B., Esq., and C. D., Esq., her Majesty's coroners for 
the said county of — — , the said J. S. according to the law and custom of . 
England is outlawed." (See the form in Rex v. Perry^ 6 T. R. 673 ; Rex 
v. Wilkes, 4 Burr. 2535.) 

Upon the outlawry being completed, the prosecutor's clerk in court may 
issue writs of capias utlagatum, or special capias utlagatum, under which 
the defendant may be taken, and his goods seized, and his lands extended, 
&c. We have already seen that outlawry in cases of misdemeanor is gene- 
r*991 ^^^^ * vaove severe punishment than would *be inflicted fpr the 
I- -^ ofience (whatever it may be) of which the defendant stands con- 
victed. (Ante, 78.) For, supposing the defendant to abscond, and to 
have no real or personal property, he is in efltect banished for life; if ever 
he comes back to this country he may be arrested as an outlaw, and if he 
have any goods or chattels, they may be seized on behalf of the Clueen and 
will not afterwards be restored. (Rex v. Hornby, 5 Mod. 61.) Nor is it 
very easy to reverse an outlawry in cases of misdemeanor, for a writ of 
error cannot issue without the fiat of the attorney-general, which will not 
be granted unless he be satisfied that the defendant is actually in custody 
under a capias utlagatum, (Rex v. Wilkes, 4 Burr. 2531,) and that there 
probably is real error, as appears by a copy of the proceedings with coun- 
sel's certificate laid before him. Nor will the court permit the outlawry to 
be reversed for error in laWt even with the consent of the attorney-general, 
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unless satisfied that such error really does exist, altboagh it is otherwise 
where the attomey-geneial chooses to confess an error in fact* (S. C, p. 
255 1 .) Where the proceedings to outlawry are strictly regular and correct 
in every respect, the outlawry cannot be got rid of except by the Queen^i 
parden^ or by the attorney-general confessing an error in fact, which he 
will not do withoat special authority from the Crown. It is, however, 
clearly settled that where the defendant in a criminal information is found 
guilty, and absconds, and is proceeded against to outlawry, no judgment 
can be pronounced upon the conviction until the outlawry be reversed or 
set aside. (Rex v. Wilkes, 4 Burr. 2532.) For while that lasts the defen* 
dant is liable to imprisonment for life, and be cannot have any real or per^ 
sonal property wherewith to pay a fine, for aU such property is already 
forfeited to the Crown. 

In Rex V. Wilkes, 4 Burr. 2527, the defendant having been found guiky 
upon an ex officio information preferred against him for a seditious libel, a 
capias pro fine issued, and upon non est inventus being returned to that 
writ he was proceeded against to outlawry. He afterwards appeared in 
court voluntarily. The attorney-general prayed that he *might p«|AQ-i 
stand committed : on the other hand, the defendant prayed that he I- -* 
might be^dmitted to bail, as he intended to bring a writ of error to reverse 
the outlawry. But per Lord Mansfield, C. J. (p. 253H :*^« Here are two 
motions made upon the defendant's appearing personally in court, one for 
eommifling him, the other for bailing him. I am of opinion against both 
these motions. He ought to be brought in regularly upon a return of the 
capias by the sheriff. I have no doubt but that we might take notice of 
him, upon his voluntary appearance as the person outlawed, and commit or 
bail him ; but we are not absolutely bound to do it, without some reason to 
excuse the going out of the regular course. If the defendant conld shew 
that the attorney-general refused to take him up and bring him into court, 
in order to prevent his having this advantage ; or if the attorney-general 
had in fact used all methods to take him up, and he had concealed himself, 
and absconded, and afterwards had come in thus voluntarily in order to 
surprise ; upon either of these, or any other extraordinary ground, we 
should be bound to interpose and overlook the impropriety of the defen- 
dant's coming, instead of being brought, into court." 

Where the defendant is willing to appear to receive judgment, and it is 
not wished to put him to the annoyance of an arrest upon a capies pro fine, 
the prosecutor, or his solicitor, may give him notice to appear to receive 
aentence. (See the form. Appendix A., No. 49.) Where the defendant is 
under recognizance, such notice should be served on him and his bail, and 
an affidavit of service made. Sometimes the defendant himself gives notico 
of his intention to appear and receive judgment. (See the form, Appendix 
A*, No. 60.) 

The court will not dispense with the personal appearance of the defen- 
dants at the time when judgment is to be passed upon them, except in 
cases wheire it is quite clear and certain that the punishment will not be 
corporal, but only pecuniary ; in which latter case the court will sometimes 
be content with the undertaking of their clerk in court to answer for p^Qj-. 
♦the fine, if the defendants be very aged, or infirm, or in bad health «- J 
and reside at a distance. In Hex v. Hann & Another, 3 Burr. 1786, the 
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defendants having pleaded gnilty to a criminal information, charging themi 
with having misconducted themselves as magistrates, in improperly refus- 
ing an ale-house license from pique and resentment, owing to political 
motives, the court refused an application at their instance for a rule to 
dispense with the personal appearance of the defendants, on the und^irtak- 
ing of their clerk in court to answer for their fines ; and the report states, 
that <( the general doctrine laid down by the court, and agreed by the coun- 
sel on both sides, was, that though such a motion was subject to the discre- 
tion of the court, either to grant or refuse it, where it was clear and certain 
that the punishment would not be corporalf yet it ought to be denied in 
every case where it was either probable or possible that the punishment 
would be corporal. And, though the court did not {hen declare what pun- 
ishment they would inflict upon the present defendants, yet they saw the 
ofience in so atrocious a light as to be far from determining that it would be 
only pecuniary ; and Mr. Justice Wiliiiot and Mr. Justice Aston thought, 
that even where the punishment would most probably be only pecuniary, 
yet in offences of a very gross and public nature, (as they held this to be,) 
the persons convicted should appear in per8on,/ar the sake of example and 
prevention of the like oflences being committed by other persons, as the 
notoriety of their being called up to answer criminally for such offences 
would very much conduce to deter others from venturing to commit the 
like. On a subsequent occasion, the defendants in that case appeared per- 
sonally, when the court sentenced them each to one month's imprisonment 
and a fine of MO. (3 Burr. 1787, S. C.) 

A motion to dispense with the personal appearance of the defendants 
must be supported by affidavit, shewing the special circumstances. It 
must be made early in term. The court will sometimes direct the rule nisi 
to be served on the prosecutor's agent ; and if no cause be shewn, the rule 
r*102l ^'^^ ^ made absolute upon the defendant's solicitor or ♦clerk in 
■- -^ t^ourt personally undertaking to pay, on behalf of the defendants, 
such fine as may be imposed upon them by the court. (1 Qude, 107.) 

The personal appearance of the defendants in court to receive their sen^ 
tence being secured, or specially dispensed with, as before mentioned, the 
prosecutor's solicitor should instruct counsel to move for judgment on the 
defendants. For that purpose affidavits "in aggravation" are prepared* 
and briefs thereof made. Such affidavits should state all the special cir- 
cumstances connected with the ofifence. A notice is also served upon the 
defendants, and their bail (if any), requiring the defendants to appear and 
receive judgment. (See the form, Appendix A., No. 49.) The judge's 
notes should be bespoken if there has been a trial, and the prosecutor's 
clerk in court must prepare an abstract or copy of the information for the 
senior puisne judge. The defendants prepare affidavits in "mitigation," 
and usually instruct counsel on their behalf. Neither party furnishes his 
opponent with any copy of his affidavits made in aggravation or in mitiga- 
tion. 

Affidavits to be used either in aggravation or mitigation should be intitled, 
" In the Clueen's Bench, The Clueen against J. S." But the court have 
permitted to be read in aggravation, after judgment by default, an affidavit 
intitled merely "In the Glueen's Bench," upon which the attorney-general 
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bad filed the information ex officio. (Rex ▼. Moi^;aOy 1 1 Eaat, 457 : and 
see Rex v. JoUiffe, 4 T. R. 286-6.) 

la Michaelmas term, 29 Qeo. 3, the court resolved to adopt the follow- 
ing rules : viz. <• When any defendant shall be brought up for sentence 
on any indictment or information after verdict^ the affi&avits produced on 
the part of the defendant, if any such be produced, shall be first read, and 
then any affidavits produced on the part of the prosecution shall be read ; 
after which the counsel for the defendant shall be heard, and lastly the 
counsel for the prosecution.'* 

« And when any defendant shall be brought up for sentence afler judg- 
ment by defaulU the prosecutor's affidavits ♦shall be first read, |-»iQa-i 
then the defendant's affidavits ; after which the counsel for the pro- L ^ 
secution shaU be heard, and lastly the counsel for the defendants. 

<« If no affidavits shall be produced, the counsel for the defendant shall 
be first heard, and then the counsel for the prosecution." (See Rex v. Bunts 
and Others, 2 T. R. 683.) 

When a defendant in a criminal prosecution is brought up for judgment, 
each party should come prepared with affidavits disclosing his own case 
(if he mean to produce any affidavit at all.) But if, in the course of the 
inquiry, the court wish to have any point further explained, they will give 
the defendant an opportunity of answering it on a future day. (Rex v. 
Wilson and Others, 4 T. R. 487.) This will sometimes be done at the 
instance of the defendant (for he is in the meantime committed to custody,) 
especially if the matter urged in aggravation be misconduct of the defend- 
ant subsequent to his conviction. (Rex v. Sharpness, 1 T. R. 228 ; Rex 
V. Archer, 2 T. R. 203, note.) But " it is not the practice in general to 
give the defendant an opportunity of answering at a future time the affida- 
vits produced by the pi*osecutor. When a defendant is brought up for 
judgment the only object which the court have in view is to discover 
the real truth of the transaction ; and it is much more probable that that 
object will be attained by the practice which has hitherto prevailed, which 
requires that each party should come prepared to disclose all the circum- 
stances of his case, than by a contrary practice, which would prove a source 
of infinite perjury. In the case of The King v. Archer, 2 T. R. 203, note, 
where the prosecutor produced affidavits in aggravation, to shew a continu- 
ation of the defendant's malice by expressions used subsequent to the time 
of the indictment, the court thought it reasonable to allow the defendant an 
opportunity of answering those affidavits, because it could not be supposed 
that he would come prepared to answer that which was not contained in the 
indictment. So, in this case, if, in the course of hearing these affidavits, we 
should be of opinion that any point is not fully and sufficiently explained 
toe *will give the defendants an opportunity of explaining such part r^^Q^'X 
of the charge." (Per curiam, in Rex v. Wilson and Others, 4 T. L ^ 
R. 487.) 

Where a defendant, who has been convicted on an indictment or informa- 
tion, comes up to receive judgment, the prosecutor may read affidavits in 
aggravation, though made by some of the witnesses who were examined at 
the trial; for there the only thing to be inquired into is the fact which con- 
stitutes the offence. Matters of extenuation or aggravation are never entered 
into at that time — neither party can be allowed to do so— but all matters in 

JuNB, 1847.— 20 
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aggravation or iextenuation of the oflence are laid before the court by affida- 
yit when the defendant is called up for judgment. (Rex y. Sharpness, 1 T« 
R. 228.^ So, where two defendants were acquitted, and two found guilty, 
upon an indictment for a conspiracy, upon the latter being brought up for 
judgment, ••Erskine ofiered the affidavit of Cooper and Leycester, the two 
acquitted defendants, to be read in favour of the other two. The purport of 
them was to negative any conspiracy between themselves and the two 
magistrates, to certify the road to be in repair. And an objection being 
taken to the reading of their affidavits by the counsel for the prosecution, 
Erskine observed that it was the first opportunity which ofl&red of tendering 
their evidence. That if a defendant, against whom there is no evidence 
be entitled to be acquitted in the first instance, for the purpose of being 
examined at the trial in favour of the other defendants ; by the same rule 
these persons, who were ultimately acquitted, and had no such opportunity 
before, are entitled to be heard now.** The court directed the affidavits to 
be read. (Rex v. MawBey, Bart., and Others, 6 T. R. 627.) 

When a defendant is brought up for judgment, his acts previous to and 
at the time of the offence committed, and up to the time of the trial, may 
be proved by affidavit either in aggravation or mitigation of punishment ; 
for although the conviction proves the offence itself, yet the special circum- 
stances connected with such offence do not appear, unless indeed there has 
r*lft5l ^^^^ * ^^^^^* *°^ ^^^ judge's •notes (which are always read in the 
L -^ first instance) contain a full account of all the circumstances, and 
neither party wishes to add or explain anything. Where a defendant was 
convicted of a libel, which purported to have been written in consequence of 
his having seen a statement of facts in different newspapers, an affidavit 
that he read those statements in such newspapers may be received in miti- 
gation of punishment; but an affidavit that the facts contained in those 
statements were true is not admissible. (Rex v. Burdett, 4 B. & A. 314.) 

When a defendant is brought up for judgment, his acts subsequent to the 
trial may be considered either by way of aggravating or mitigating the pun- 
ishment, even though they be separate and distinct offences, for which he 
may be afterwards punished. As where the defendant being convicted of 
a libel, after the trial publishes what he calls an apology^ but which is in 
fact more libellous than the publication for which he was tried. But, in 
such cases, the courf will take care not to inflict a greater punishment than 
the principal charge itself will warrant. (Rex v. Withers, 3 T. R. 428.) 
There Lord Kenyon, C. J., said, *• It is well settled that the conduct of the 
defendant, subsequent to the time when he is found guilty, may be taken 
into consideration, either by way jof aggravating or mitigating the punish- 
ment. In general it is done for his benefit in order to extenuate the offence ; 
but it is also done, if required, to aggravate ; though, in such cases, the 
eourt will always take care not to inflict a greater punishment than the 
principal offence itself will warrant." (3 T. R. 433, S. C.) 

The prosecutor himself may, of course, make an affidavit in aggravation. 
So, the defendant himself may make an affidavit in extenuation. But, gen- 
erally speaking, mere hearsay evidence is not admisssiWe on either side. 
Thus, where a defendant is brought up to receive judgment after conviction, 
an affidavit by the prosecutor in aggravation, stating that a third person, who 
refused to join in the affidavit, had informed him that the defendant, after 
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tlie trial, had repeated, in his hearing, the libellous matter for which r*|/)|»-i 
*he was indicted, is not admissible ; at least, not without swearing L -* 
tl&at such third person was under the control or inftuenct of the defendant. 
(Rex y. Pinkerton, 2 East, 357 ; and see Rex y. Willett, 6 T. R. 294 ; Rex 
V. Younghusband, 4 N. & M. 850; Ex parte Williams, 5 Jurist, 1133.) 
But where it was satisfactorily proyed that the persons, who so informed the 
deponent of the defendant's subsequent misconduct, were under the influ- 
ence of the defendant, and had been applied to for their testimony and had 
refused it ; the court permitted affidayits to be read of what such persons 
had stated, and, at the same time, allowed the defendant and those persons 
an opportunity of answering that fact. (Rex v. Archer, 2 T. R. 203, note j 
and see Kel. 55, pi. 5 ; Rex y. Jollifie, 4 T. R. 285-6.) It may, howeyer, 
be doubled whether mere hearsay eyidence would, under such circum- 
stances, be now permitted. See the cases aboye cited, particularly Rex y. 
Pinkerton, 2 East, 357.) 

Where a defendant was conyicted upon a criminal information for an 
assault, and, upon his being brought up for judgment, it appeared on the 
affidayits that the prosecutor had commenced an action for the same assault, 
the court refused to pass any sentence whateyer upon the conyiction, 
although the prosecutor ofli;red then to discontinue the action. Per Lord 
I>enman, O. J., ('It is too late now ; it should haye been done before. The 
court cannot pass any sentence for the assault under these circumstances ; 
but as the defendant in addressing the court, has used yiolent expres- 
sions towards the prosecutor, he must giye security to keep the peace. 
That is all that can be ordered." (Rex y. O'Qormon Mahon, 4 Ad. db Ell. 
575.) 

It frequently happens that the court, inslpad of passing sentence, reoom- 
mend the parties to go before the Master of the Crown Office by way of 
reference : and, if that is acceded to on both sides, a rule is drawn up 
accordingly. (See the form, Appendix A., No. 51.) Either party wish- 
ing to proceed obtains the Master's appointment, and seryes a copy thereof 
on the other side. The affidavits on both sides, 'and briefs, &c., p,ijj/^--i 
should be left with the Master for his consideration. Should either L J 
party be desirous of attending by counsel, notice to that efiect should be 
seryed on the adverse solicitor. The prosecutor's bill of costs should be laid 
before the Master. The clerks in court, and solicitors on both sides, usually 
attend the appointment before the Master, and either they or counsel offer 
observations upon the case as disclosed by the affidavits and evidence. The 
Master afterwards makes his allocatur upon the rule of reference, and 
awards such sum as he thinks proper to be paid by the defendant to the 
prosecutor by way of satisfaction for the injury done, and for his costs. 
And, if the defendant do not comply therewith, the court will, upon an affi- 
davit of service of the rule and allocatur, and the personal demand of the 
sum awarded by the prosecutor or his attorney, grant a rule to shew cause 
why an attachment should not issue for non-payment thereof, (1 Gude, 
109 ;) or why a rule should not be made, ordering the defendant to pay to 
the prosecutor the sum awarded ; upon which rule (when made absolute) 
execution may issue. 

A reference of the above description is frequently of advantage to both 
parties : to the prosecutor, because he thereby obtains payment of his costs. 
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and also a reasonable compensation for the injury he has aostained ; to the 
defendant, because he escapes the humiliation of being publicly sentenced 
in open court, and also imprisonment. But it is, of course, entirely in the 
discretion of the court to permit such a reference. 

The punishment to be awarded in any particular case depends entirely 
upon the discretion of the court ; who takes into full consideration the nature 
of the offence, and all the circumstances attending it, both, of an aggravating 
and extenuating nature. Sometimes a heavy fine is imposed ; sometimes a 
long imprisonments— frequently both ; and the defendant is often required, 
in addition, to find sureties to keep the peace or to be of good behaviour for 
a certain period after the term of his imprisonment shall have expired. And 
r*l081 ^^ ^ usually directed to be detained *in custody until the fine be 
I- -l paid, and sureties given in pursuance of the sentence passed upon 
him. ^ 

A rule is drawn up by the clerk of the rules in the Crown Office, accord- 
ing to the sentence of the court. (See the form. Appendix A., No. 52.) 
And thereupon final judgment is entered on the roll. (See the form. Ap- 
pendix A., No. 53.) The original rule is forthwith lodged with the Marshal 
or other officer in whose custody the defendant is. (1 Gude,^08.) 

If the court order the defendant to be imprisoned in a distant county 
gaol, and order him in the first instance into the custody of the Marshal, the 
sentence may be carriied into effect at the expense of either the prosecutor or 
the defendant, or by the Marshal conveying him to the gaol ; but, as it is 
* attended with considerable expense to the parties, it is not compulsory upon 
either. (Rex v. Cholsey, Cowp. 726.) It has frequently happened that 
the defendant has remained the whole term of his imprisonment in the cus- 
tody of the Marshal ; but, upo^ ex officio prosecutions, the defendant is 
always taken to the gaol or prison ordered by the court, at the expense of the 
Crown. (1 Gude, 109.) 

The defendant must either sufier the full imprisonment and pay the pen- 
alty, dbc.> or obtain the Glueen's pardon. A remission of part of the sentence 
may sometimes be obtained upon petition «« To the Glueen's most excellent 
Majesty ;'' which is lodged at the office of the secretary of state for the 
home department. But of course such petition must be founded upon spe- 
cial grounds, and the statements therein be duly verified. If the defendant 
does not receive a remission or pardon, and he remains in custody till the 
expiration of his sentence, and has to find security for his good behaviour, 
the names and addition of the bail proposed should be left with the solicitor 
for the prosecutor for his approval a reasonable time before the term of 
imprisonment expires, to enable the necessary inquiries to be made as to 
their responsibility ; otherwise the defendant may be detained beyond that 
period. If the bail be approved, the attorney for the prosecutor may signify 
r*lOQl ^^^ ®*™® *accordingly, and subscribe his name thereto as solicitor 
L -1 for the prosecutor ; but if the parties are hostile, and the solicitor will 
not give such approval, then a formal notice must be given, and an affidavit 
of the service thereof made and produced before the judge or magistrate at 
the time of taking the recognizance. Upon such approval or notice being 
given, the clerk in court for the defendant will prepare the recognizance 
(Form, Appendix A., No. 64) and attend, if required, before the judgo ; or. 
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if the defendant is in custody, then before any magistrate who can attend at 
the prison to take such recognizance. 

If the court on passing sentence, ordered the defendant to pay a fine, the 
prosecutor is entitled, under the writ of priry seal, to a third part thereof, (1 
Chit. Crim. L. 871 ;) and where the fine is paid to the Master of the Crown 
Office, the prosecutor's clerk in court enters the prosecutor's bill of costs 
upon aroli, and the Master certifies that the prosecutor has been put to such 
an expense in the prosecution ; and, upon the production of this roll to two 
of the judges of the court, they sign a fiat for the allowance of the third part 
of the fine, and the Master of the Crown O^ce pays the money to the prose- 
cutor accordingly ; and, if that sum is not sufficient to reimburse the prose- 
cutor his expenses, the Lords of the Treasury may, upon petition stating the 
circumstances, order him to be allowed the residue, or a part of such fine 
sufficient for that purpose, particularly if it is a prosecution concerning the 
public. (I Gude, 110.) 



♦BOOK II. [MIO] 

QUO WARRANTO INFORMATIONS. 



CHAPTER I. 

OJ> THE ORIGIN AND If ATURB OF aUO WARRANTO INFORMATIONS .* AND 
HfiREIN OF TMB ANCIENT WRIT OF aUO WARRANTO. 

The obsolete writ of quo warranto, whence the information of the present 
day derives ks origin, was in the nature of a writ of right for the King against 
persons who usurped any ofiice, franchise, liberty, or privilege belonging to 
the Crown, to inquire by what authority (quo warranto) they claimed to 
exercise such office, &c., in order to have the right determined. (2 Selwyn*s 
N. P. 1163, 9th ed.) 

In 3 Blac. Com. c. 17, sec. 5, it is said, ** A writ of quo warranto is in the 
nature of a writ of right for the King against him who claims or usurps any 
office, franchise, or liberty, to inquire by what authority he supports his 
claim, in order to determine the right. (Finch, L. 322 ; 2 Inst. 282.) It 
lies also in case of non-user, or long neglect of a franchise, or mis-user, or 
abuse of it; being a writ commanding the defendant to show by what war- 
rant he exercises such a franchise, having never had any grant of it, or hav- 
ing forfeited it by neglect or abuse. This was originally returnable before 
the King's justices at Westminster, (Old. Nat. Brev. fol. 107, ed. 1534;) 
but afterwards only before the justices in eyre by virtue of the statutes of 
quo warranto, 6 Edw. 1, c. 1, and 18 Edw. 1, st. 2, *(2 Inst. 498 ; p^uj-i 
Rast. Entr. 540 ;) but since those justices have given place to the L J 
King's temporary commissioners of assize, the judges on the several circuits, 
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this branch of the statutes hath lost its efiect, (2 Inst. 498 ;) and writs of 
quo warranto (if brought at all) must now be prosecuted and determined 
before the King*8 justices at Westminster. And, in case of judgment for 
the defendant, he shall have an allowance of his franchise ; but, in case of 
judgment for the King, for that the party is entitled to no such franchise, or 
hath disused or abused it, the franchise is either seized into the King's 
hands, to be granted out again to whomsoever he shall please ; or, if it be 
not such a franchise as may subsist in the hands of the Crown» there is 
merely judgment of ouster, to turn out the party who usurped it." (Cro. 
Jac. 259 ; 1 Show. 280.) 

In Comyn's Digest, tit. duo Warranto, (A.) it is said, «• A quo warranto 
lies for all franchises ; as, for waifs, estrays, &c., Co. Ent. 528. 541. 544: 
goods and chattels of felons, deodands, &c., Co. Ent. 528. 549 : fines, 
amerciaments, issues, dbc, Co. Ent. 551 b, 561 a : a park, warren, &c«, 
Co. Ent. 561 : so, for wreck of the sea, &c., 2 Rol. 205, 1. 35 : or for 
taking lastage or ballastage of ships, 1 Sid. 86 : so it lies for franchises 
which cannot be seized in the King^s hands, for the party may be ousted 
of them; as, for a court baron, Gluo W. 14; Treby's Argument, per 3 J., 
2dub. ; 2 Cro. 259; Yel. 190: a court leet or borough court, Co. Ent. 
527 b, 544 : a fair, market, toll, &c., Co. Ent. 527 b, 544. 561 a : so, it 
lies for claiming to be a corporation, Co. Ent. 527 b : to choose bailiffs or 
other officers, Co. Ent. 527 b, 537 b : coroner, constable, .clerk of a market, 
justice, &c., Co. Ent. 528 a, 537 b, 551 b: so it lies upon a claim of 
exemptions ; as, to be exempt from the government of the mayor, justices, 
&c., Co. Ent. 528 a : so, a quo warranto lies against him who abuses 
his franchise, or liberties, 2 Inst. 496: so, it lies upon a claim of the 
correction of others, as to have the assize of bread and bear, weights or 
r*ll2l "^®^s"''®®» ^®' ^^'' ^28 a: to have a prison, power of *arresting, 
L J &c., Co. Ent. 528 a : punishment of forestallers or other offenders, 
Co. Ent. 528 a : pillory, tumbrell, &c., Co. Ent. 551 b." «* So against him 
who exercises a power unlawfully ; as if a mayor, &c., admits to freedom 
persons who have no right, for there is no other remedy." (Corny n's 
Digest, tit. auo Warranto, (C] citing 1 Salk. 374.) 

"The judgment on a writ of quo warranto (being in the nature of a writ 
of right) is final and conclusive, even against the Crown, (1 Sid. 86; 2 
Show. 47 ; 12 Mod. 225,) which, together with the length of its process, 
probably occasioned that disuse into which it is now fallen, and introduced 
a more modern method of prosecution by information filed in the Court of 
King's Bench, by the attorney-general, in the nature of a writ of quo war- 
ranto; wherein the process is speedier, and the judgment, if against the 
Crown, not quite so decisive. This is properly a criminal method of prose- 
cution, as well to pupish the usurper by a fine for the usurpation of the 
franchise, as to oust him or seize it for the crown : but hath long been 
applied to the mere purposes bf trying the civil right, seizing the franchise, 
or ousting the wrongful possessor ; the fine being nominal only." (3 Blac. 
Com. c. 17, sec. 5.) 

"During the violent proceedings that took place in the latter end of the 
reign of King Charles the Second, it was, among other things, thought 
expedient to new model most of the corporation towns in the kingdom ; for 
which purpose many of those bodies were persuaded to surrender their 
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charters ; and informations in the nature of qao warranto, were brought 
against others upon a supposed or frequently a real forfeiture of their fran- 
chises by neglect or abuse of them ; and the consequence was, that the 
liberties of most of them were seized into the hands of the King, who 
granted them fresh charters, with such alterations as were thought expe- 
dient ; and during their state of anarchy, the Crown named all their magis- 
trates. This exertion of power, though perhaps in summo jure, it was for 
the most part strictly legal, gave a great and just alarm ; the new r i |o -i 
^modelling of all corporations being a yery large stride towards I- -* 
establishing arbitrary power ; and, therefore, it was thought necessary, at 
the Revolution, to bridle this branch of the prerogative, at least so far as 
regarded the Metropolis, by sUttute 2 W. & M. c. 8, which enacts, that the * 
franchises of the city, of London shall never be forfeited again for any cause 
whatsoever." (3 Blac. Com. c. 17, sec. 5.) , 

Of late years quo warranto informations, at the instance of private 
relators, have been considered merely in the nature of civil proceedings. 
(4 Blac. Com. 308 ; Rex v. Francis, 2 T. R. 484.) But the practice relat- 
ing to them is nearly in every respect similar to that upon criminal 
informations, except so far as the same has been altered by various acts of 
Parliament. ^ 

Informations, in the nature of quo warranto, may be divided into two 
classes : viz. 1st. Informations exhibited by and in the name of the attor- 
ney-general ex officio, without any relator, and which are filed without 
leave of the court, or any recognizance being entered into. 2nd. Informations 
exhibited to and in the name of the Ctueen's coroner and attorney (commonly 
called the Master of the Crown Office) at the instance of a relator or relators, 
which cannot in any case, be filed without previous leave of the court, nor 
without a recognizance entered into pursuant to the stat. 4 & 5 W. & M. c. 
18. The latter class of informations may be subdivided into— 1st. Those 
relating to corporate offices or franchises of a corporate nature in corporate 
places ; 2nd. All other informations in the nature of quo warranto, filed at 
the instance of a relator or relators. ^It should be observed, that the practice 
relating to informations concerning corporate offices and franchises materially 
difiers in many important respects from the practice relating to other quo 
warranto informations. « 

The usurpation of offices and franchises in corporations constitutes the 
principal ground for applications to the *court for this kind of infor- pi i^-i 
mation ; indeed, applications for quo warranto informations, in L ^ 
other cases, are of comparatively rare occurrence. We shall presently 
consider fully in what cases informations, in the nature of quo warranto, 
will or will not be granted ; but in the meantime, it may be stated as a 
general rule, that the court will not extend this remedy beyond the limits 
prescribed by the old writ ; and as that could only be prosecuted for an 
usurpation on the rights or prerogatives of the Crown, so an information in 
the nature of a quo warranto, can only be granted in such cases. (Rex v. 
Shepherd, 4 T. R. 381.) 
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[«U6] *CH AFTER 11. 

OF THB 8TATUTB8 REIATINO TO 1NP0BMATION8 IN TRB NATUBB OP HVO 
WARRANTO : VIZ. 4 dc 6 WILL. & M. O. 18 ; 9 ANN. C. 20 ; 32 OBO. 3, c» 

58 ; 5 & 6 WILL. 4, c. 76 ; 6 & 7 will. 4, c. 104 ,* 7 will. 4 dz^ 1 vict. 
c. 78; 6 6c 6 vict. c. 104; 5 <Sz; 6 vict^ c. Ill, and the decisions 

TUBREONf 

Bt 4 db 5 Will. & M. c. 18, intitaled « An Act to prevent maliciops 
Informations in the Court of King's Bench, and for the more easy reversal 
of Outlawries in the same Court," after reciting that m Whereas dirers 
malicious and contentious persons have more of late than in times past pro- 
cured to be exhibited and prosecuted informations in their Majesties' Court 
of King's Bench at Westminster, against persons in all the counties of Eng- 
land, for tretpasaea, batteries, and other miademeanora ; and, after the par- 
ties so informed against have appeared to such informations, and pleaded 
to issue, the informers do very seldom proceed any further, whereby the 
persons so informed against are put to great charges ih their defence ; and, 
although at the trials of such informations, verdicts are given for them, or a 
nolle prosecjui be entered against them, they have no remedy for obtaining 
costs against such informers," it is enacted (sect. 2,) ^That from and after 
the first day of Easter-term, in the year 1698, the clerk of the Crown, in the 
said Court of King's Bench, for the time being, shall not, without express 
order to be given by the said court in open court, exhibit, receive, or file 
nny information for any of the eauaea cforeaaid, or issue out any pro-> 
cess thereupon, before he shall have taken, or shall have delivered to him 
a recognizance from the person or persons procuring such information to be 
r«iiAi exhibited, with the place *of his, her, or their abode, title, or pro- 
I- -I fession to be entered, to the person or persons against whom such 
information or informations is or are to be exhibited, in the penalty of 
twenty pounds, that he, she, or they will eflfectually prosecute such infor- 
mations or information, and abide by and observe such orders as the. said 
court shall direct ; which recognizance the said clerk of the Crown, and 
also every justice of the peAce of any county, city, franchise, or town corpo- 
rate (where the cause of any such information shall arise) are hereby 
empowered to take; after the taking whereof by the said clerk of the 
Crown, or the receipt thereof from any justice of the peace, the said clerk 
of the Crown shall make an entry thereof upon record, and shall file a 
memorandum thereof in some public place in his Office, that all persons 
may resort thereunto without fee; and in case any person or persons, 
agaii^t whom any information or informations for the causes aforesaid, or 
any of them, shall be exhibited, shall appear thereunto and plead to issue ; 
and that the prosecutor or prosecutors of such information or informations 
shall not, at his and their own proper costs and charges, within one whole 
year next after issue joined therein procure the same to be tried ; or, if 
upon such trial, a verdict pass for the defendant or defendants, or in case 
the said informer or informers procure a nolle prosequi to be entered, then 



aUO If ARRANTO I II F O RM ATIO MS. #8 

and in any of the said cases the said Coart of King's Bench is hereby 
authorized to award to the said defendant and defendants his, her, or their 
costs, unless the judge, before whom such information shall be tried, shall, 
at the trial of such information, in open court certify upon record, that there 
^^as a reasonable cause for exhibiting such information; and, incase the 
said informer or informers shall not, within three months next after the said 
costs taxed and demand made thereof, pay to the said defendant or defend- 
ants the said costs, then the said defendant and defendants shall have the 
benefit of the said recognizance to compel them thereunto." Sect. 6 pro- 
vides, ««That nothing in this act, relating to informations, shall extend, or 
be construed to extend, *to any other informations than such as are . . - 
or ~ shall be exhibited in the name of their Majesties' coroner or L J 
attorney in the Court of King's Bench for the time being, (commonly called 
the Master of the Crown Office,) any thing in the said act contained to the 
contrary notw-ithstanding." Sect. 7 enacts, *« That upon the demise of any 
King or Clueen of this realm, all pleas to informations in the said court shall 
stand and be good in law, without calling defendants to plead again to the 
same, unless the defendants desire so to do, and make request to the said 
Court for that purpose, within five months next after such demise, any law 
or usage to the contrary notwithstanding." 

The above act is Confined to informations exhibited in the Court of 
Glueen's Bench by the Master of the Crown Office, and the recognizances 
are to be entered into before the information is filed ; (Rex v. Roberts, 2 B. 
& Adol. 68.) Or, at all events, before process thereon issues. Sooft after 
the act passed an information, in the nature of a quo warranto was filed 
without a recognizance, and process issued thereon. Upon motion to set 
aside such process, it was insisted that informations in th« nature of a quo 
warranto, were not within the statute, for that extended only to itiformations 
for trespasses, batteries, and other misdemeanors. But the court said» 
««That this usurpation here pretended was a misdemeanor, and the informa- 
tion might be as vexatious in this case as in trespass or battery : that this 
last is a remedial law to prevent vexation, aod must be construed accord- 
ingly : therefore, the process was ordered to be set aside ; but the informa- 
tion stood." (Rexv. The Mayor and Aldermen of Hertford, 1 Salk. 376; 
Carthew^ 503, S. C.) On an information in the nature of a quo warranto, 
for the office of burgess of Cardiffe, a recognizance was taken as upon the 
Stat. 4 & 5 Will. & M. c. 18, and not being tried within the year, the court 
was moved for costs against the prosecutor, which was opposed on pretence 
that these informations were hot within the act, which. speaks only of tres- 
passes, batteries, and other misdemeanors. Sed per Curiam, «^ An iis ^.pa- 
tion is a *misdemeanor, and the practice of taking recognizances is p»t|g-i 
the best expositor : besides, this has been determined in Salk. 376. L J 
But as there has been no verdict or judgment, it must not be costs generally, 
as on 9 Ann. c. 20, but restrained to £20, as on the 4th & 5th Will. & M." 
(Rex V. Morgan, 2 Stra. 1042.) The same point was decided in Rex v. 
Howell, Cases temp. Hardwicke, 247, viz., that in a quo warranto informa- 
tion the prosecutor is upon stat. 4 & 5 Will. & M. c. 18, liable to costs to 
the extent of his recognizance, but no further, if he do not proceed to trial 
within a year after issue joined. And, in giving judgment, Lord Hard- 
wicke, C. J., said, <«Now no information at all can be filed by the clerk of 
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the Crown, without leave of the court; but the true meaning of the act, 
and warranted by practice, is, that he should file no information without 
leave, nor issue process thereon without recognizance. As to these infor- 
mations not being for misdemeanors, it is now too late to make that objec- 
tion, since the practice has been always otherwise. The court, indeed, 
have themselves made this distinction, — to grant informations for public 
usurpations ; but, if it is only of a private franchise not concerning public 
government, as a fair, &c., the court has sometimes refused them, and 
directed an application to the attorney-general. You cannot, in this case, 
have a rule for what costs shall be taxed in general ; for you can have no 
more than the penalty the recognizance extends to. But, if the case had 
gone to trial, you might have had your whole costs; because, upon the stat. 

Ann., judgment would be given for costs." If the quo warranto informa- 
tion does not relate to any corporate office or franchise of a corporate nature 
in a corporate place, neither the prosecutor nor the defendant can become 
entitled to costs under the stat. of Ann. c. 20. (See post, 122.) And 
therefore, in such cases, if the defendant be acquitted, he is only entitled to 
costs to the extent of the recognizance entered into by the prosecutor, pur- 
suant to the stat. 4 & 5 Will. & M. c. 18, s. 2, viz.,^ £'Z0. (Rex v. File- 
wood, 2 T. R. 145.) And the court, on granting an information, will not 
r«l 101 *^^^"^^^ ^^^ prosecutor to give security for the costs, in case the de- 
I- -^ fendant should be acquitted, beyond the extent of the recognizance 
required by the act. (Rex v. Brooke and Others, 2 T. R. 190.) But it is 
otherwise, where the information relates to a corporate office, and the per. 
sons making the application are not bona fide relators. (Rex v. Wakelin, 

1 B. & Adol. 50 ; Reg. v. Dudley, 7 Dowl. 700.) 

In Rex v. Marsden, (3 Burr. 1817,) Wilmot, J., speaking of the 4 & 5 
Will. &; M. c. 18, said, ««That act was made to prevent the Master of the 
Crown Office from vexing and oppressing the subject ; and intrusted this 
court with the power of inspecting the filing of information and seeing that 
he did not exercise his power to the oppression of the subject, or without 
sufficient ground and foundation. So that that act was made, to check and 
control the power of the Master of the Crown Office, not to give him a right 
to exercise a power which he never exercised before, duite the contrary. 
It is contrary to all principles to suppose that he should have such a power. 
Even this court can have no authority but by common law, or prescription, 
or by act of parliament." In that case, the court doubted whether an infor* 
mation, in the nature of a quo warranto, would lie in the name of the Master 
of the Crown Office, at the instance of a private relator, for holding a public 
fair or market, but they held that such an information would not lie for 
encouraging and promoting the holding of one. 

By 9 Ann. c. 20, intituled ** An Act for rendering the Proceedings upon 
Writs of Mandamus and Informations, in the nature of a Gluo Warranto, 
more speedy and efiectual ; and for the more easy trying and determining 
the Rights of Offices and Franchises in Corporations and Boroughs ;" recit- 
ing thati " Whereas divers persons have of. late illegally intruded themselves 
into, and have taken upon themselves to execute the offices of mayors, bai- 
lifis, portreeves, and other offices, within cities, towns corporate, boroughs, 
and places, within that part of Great Britain called England and Wales, 
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and where such offices were annual offices it hath been found ^rety p*|o/v-i 
difficult, if not impracticable by the laws now in being, to bring to L ^ 
a trial and determination the right of such persons to the said offices, within 
the compass of the year, and where such offices were not annual offices it 
hath been found difficult to try and determine the right of such persons to 
such offices before they have done dirers acts in their said offices prejudi- 
cal to the peace, order, and good gorernroent within- such cities, towns cor* 
porate, boroughs, and places, wherein they have respectively acted," it is 
enacted (Sect. 4,) '« That, from and after the said first day of Trinity term, 
(in the year 1711,) in case any person or persons shall usurp, intrude into, 
or unlawfully hold, and execute any of the said offices or franchises, it shall 
and may be lawful to and for the proper officer in each of the said respective 
courts [the court of Ctueen's Bench, the courts of sessions of counties paid* 
tine, and the courts of grand sessions in Wales, sect. 1,1 with the leave of 
the said courts, respectively, to exhibit one or more information or informa- 
tions, in the nature of a quo warranto, at the relation of any person or per- 
sons desiring to sue or prosecute the same, and who shall be mentioned in 
such information or informations to be the relator or relators against such 
person or persons so usurping, intruding into, or unlawfully holding and 
executing any of the said offices or franchises, and to proceed therein in 
such manner as is usual in cases of information in the nature of a quo war- 
ranto ; and, if it shall appear to the said respective courts, that the several 
rights of divers persons to the said offices or franchises may properly be 
determined on one information, it shall and may be lawful for the said res- 
pective courts to give leave to exhibit one such, information against several 
persons, in order to try their respective rights to such offices or franchises ; 
and such person or persons, against whom such information or informations, 
in the nature of a quo warranto, shall be sued or prosecuted, shall appear 
and plead, as of the same term or sessions in which the said information or 
informations shall be filed, unless the court, where such information shall 
be filed, shall give further 'time to such person or persons, against p« jo^-i 
whom such information shall be exhibited, to plead ; and such person ^ -I 
or persons who shall sue or prosecute such information or informations, in 
the nature of a quo warranto, shall proceed thereupon with the most con- 
venient speed that may be, any law or usage to the contrary thereof in any 
wise notwithstanding." Sect. 5 enacts and declares, «< that from and after 
the said first day of Trinity terra, in case any person or persons, against 
whom any information or informations in the nature of a quo warranto shall 
in any of the said cases be exhibited in any of the said courts, shall be found 
or adjudged guilty of an usurpation, or intrusion into, or unlawfully holding 
and executing any of the said offices or franchises, it shall and may be law- 
ful to and for the saj^ courts respectively, as well to give judgment of ouster 
against such person or persons of and from any of the said offices or fran- 
chises, as to^nc such person or persons respectively, for his or their usurp- 
ing, intruding into, or unlawfully holding and executing any of the said 
offices or franchises ; and also it shall and may be lawful to and for the said 
courts respectively, to give judgment that the relator or relators, in such 
information named, shall recover his or their costs of such prosecution ; and 
if judgment shall be given for the defendant or defendants in such informa- 
tion» he or they for whom such judgment shall be given shall recover his or 
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their costs therein expended against such relator or relators, such costs to be 
levied in manner aforesaid (t. e. by capias ad satisfaciendum, fieri facias, or 
elegit.") Sect. 6 enacts, "that it shall and may be lawful to and for the 
said courts respectively, to allow to such person or persons respectively to 
whom any writ of mandamus shall be directed, or against whom any infor- 
mation in the nature of a quo warranto in any of the cases aforesaid shall 
be sued or prosecuted, or to the person or persons who shall sue or prose- 
cute the same, such convetiient time respectively to make a return, plead, 
reply, rejoin, or demur, as to the said courts respectively shall seem just and 
r*io9T reasonable, any thing herein contained to the ♦contrary thereof in 
I* -' any wise notwithstanding." Sect. 7 extends the stat. of 4 & 5 Ann. 
c. 16, and all the other statutes of jeofails, to all informations in the nature 
of a quo warranto, and proceedings thereon, «« for any the matters in this 
act mentioned." 

It is extremely important to bear in mind, that this statute applies only to 
corporate offieei^ and franchises of a corporate nature^ in corporate places, 
«« The act is meant to extend to all officers of corporations as such ; and as 
far as relates to all the corporate rights of the burgesses and freemen, it is 
very legally, clearly, and correctly drawn. But it is not within the reason 
or meaning of the act, that it should extend generally to all offices or fran- 
chises exercised without authority from the Crown within a corporation. It 
was meant to be confined to such franchises as were claimed in instances 
aflTecting those rights between party and party." (Per Lord Mansfield, C. 
J., in Rex v. Williams, 1 Burr. 407.) In the same case, p. 408, Denison, 
J., says, <• There are numbers of offices which a man may usurp and be 
liable to an information for usurping, which are not franchises in corpora- 
tions ; but these franchises, mentioned in the act, mean corporation rights, 
or rights to freedom in corporations." And, upon that ground, the court 
reversed the judgment upon an information in the nature of quo warranto 
for holding a court of record within the borough of Denby, so far as such 
judgment gave the relator his costs, Denison, J., saying, "The words of the 
act are plain, that this is not a case upon which the informer can recover 
costs. The proceedings, indeed, may be at common law for punishment, 
therefore this latter part, [viz. the judgment of ouster, and that the defen- 
dant be taken, &c.] is right ; but the judgment as to costs ought to be 
reversed, and the mention of a relator is no more than surplusage and may 
be rejected, and, therefore, will not hurt the common-law judgment." (Rex 
v. Williams, 1 Burr. 408.) So, upon an information, in the nature of a quo 
warranto, against the defendants, for usurping the office of constables of 
r*12^1 Birmingham, which *was not then a corporation or borough, the 
L J court held that the relator was not entitled to costs under the stat. 9 
Ann, c. 20, for that the word *• places" in the act only extends to offices in 
places of the same kind with those before enumerated^ viz. cities, towns cor- 
porate, and boroughs ; otherwise the legislature would have used only one 
compendious word, which would have included places of every denomina- 
tion. (Rex V. Wallis, 5 T. R. 375 ; Id. 379.) The same point was decid- 
ed upon a review of all the authorities in Rex v. M»Kay, 5 B. & C. 640 ; 
8 D. & Ry. 393, S. C. And not only must .the place in which the office 
or franchise is exercised be a corporate place, but the office or franchise 
itself must be of a corporate nature. Therefore^ a quo warranto informa- 
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lion for usurping the office of register and clerk of the Court of Requests, 
in the city of Bristol, is not within the statute 9 Ann. c. 20; nor is the 
defendant in such a case, if successful, entitled to full costs under that act, 
for the office is not a corporate one, although in a corporate place. (Rex 
V. Hall, 1 B. <& C. 237.) In that case, Abhott, C. J., after citing the sta- 
tute, says, ««Now, it has been held, in The King v. Wallis, that the word 
places in this act must mean places ejusdem generis with those before men- 
tioned ; and, therefore, that Birmingham not being [then] either a city or 
to^wn corporate, was not a place within the act ; and I am of opinion that 
the terms « other offices,' must mean offices ejusdem generis with those 
before 'mentioned, which are ail corporate offices. Here the office of a 
cocnmrssioner of a court of request is not a corporate office, and that being 
so, the defendant is not entitled to costs under Ann. c. 20." 

It has been decided that the Ann. c. 20, only regulates the proceedings 
on informations against individttali usurping corporate offices, or franchises 
in corporate places. It does not extend to a private company. (Horn y. 
the Cutlers' Company, Selwyn's N. P. 1167, 9th ed.) And the court have 
refused an information in the nature of a quo warranto against a corporation 
as a hody^ to shew by what authority they claim to act as a corporation ; 
but they ''^granted informations against the several individual mem- r-«|04l 
bers, to show by what authority they respectively claimed to exercise L -' 
their particular franchises. (Rex v. The Corporation of Carmarthen, 2 
Burr. 869; 1 W. Blac. 187.) In that case. Lord Mansfield, C. J., and 
r>enison, J., were of opinion that the stat. 9 Ann. c. 20, was calculated only 
against individuals usurping offices or franchises in corporations, and not 
against any corporation itself as a body, and that the words of the act mani- 
festly carry this meafoing ; and it was observed by them, and acknowledged 
by the counsel making the application, «* that there was no instance of any 
information, in the nature of a quo warranto, being brought against any cor- 
poration, as a corporation, for an usurpation upon the. Crown, but by and in 
the name of the attorney-general, on behalf of the Crown." So, in Rex v. 
Ogden and Others, 10 B. & C. 230, it was held that an information in the 
nature of quo warranto against certain individuals for claiming to act as a 
corporation, must be filed by and in the name of the attorney-general, and 
not by the Master of the Crown Office at the instance of a relator : and it ^ 
has very recently been decided that the charter of a corporation cannot be 
attacked through the medium of a quo warranto information against an 
officer of the corporation (the coroner of a borough,) at the instance of a pri- 
vate relator. (Regina v." Taylor, 11 Ad. & Ell. 949 ; 3 Per. & D. 652, S. 
C.) But the court will grant a quo warranto information at the instance of a 
relator, against a member of a corporation, on grounds affecting his indi- 
vidual title, although it be suggested that the same objections apply to the 
title of every member, and therefore that the application is in effect against 
the whole corporate body. (Rex v. White, 5 Ad. & Ell. 613 ; 1 Nev.<fc 
P. 84, S. C.) And leave to file a quo warranto information against an indi- 
vidual corporator, at the instance of a private person, will not be refused 
merely because the proceeding may, or will have, the effect of dissolving 
the corporation. (Rex v. Parry, 6 Ad. & Ell. 810 ; 2 Nev. & P. 414, S. 
C.) In that case, Lord Denman, C. J., said, «« It cannot be stated as a 
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r*i2Rl ^proposition of law, or as a settled point of practice in this coart, 
L -' that leave to file an information will not be granted merely because 
theeficct may, or even will be, to dissolve the corporation. That objection 
was recently made in the case of Rex y. White, and under the circum- 
stances properly overruled. The facts of that case, indeed, hardly sub- 
stantiated the objection ; but our Brother Patteson there stated, that where 
the objection is in itself an individual objection, the circumstance of every 
member of the corporation being in a similar predicament 'to the person 
against whom the motion is made, is not a sufficient ground to refuse a quo 
warranto ; and we all agree that in itself, and standing alone it is not." 
(6 Ad. & £11. 820, S. C.) But such a circumstance will influence the 
court in the exercise of its discretion, and, coupled with other facts, may 
induce them to refuse the application; (S. C, and see Rex v. Bond, 2 T. 
R. 767: Rex v. Trevenner, 2 B. & A. 339: Rex v. Wakelin, 1 B. & 
Adol. 50.) 

[t was observed by Wilmot, J., in Rex v. Trelawney, (3 Burr. 1616,) 
«« that the twt acts of parliament, 4 &) 5 Will. & M. c. 18, and 9 Ann. c. 
20, relate \o quite different objects, and are the reverse of each other. . The 
former restrains the Clerk of the Crown in the Court of King's Bench from 
exhibiting or filing informations without leave of the court, in cases where 
all the king's subjects might, before the making of that act, have made use 
of the king's name without such, leave. The latter lets in every person^ 
who desires it, to make use of his name in prosecuting usurpers of fran- 
chises, whereas before no subject could have done so ; but it provides that 
these informations, as well as those for misdemeanors, must be under the 
leave and discretion of the court ; and the court ought not to give such 
leave without sufficient reason." It is said in Selwyn's N. P., 1166, 9th 
ed., that before the statute of Ctueen Anne, a private person could not inter- 
pose in quo warranto '^ the Crown by the attorney-general could file such 
informations ; and that, by the common law, usurpations of offices and 
iVanchises could be punished only by a prosecution at the king's suit, 
r*l26l ^^o'^g^ *^^® disputes were really between party and party. (Id. p. 
L -* 1165.) It seems, however, to be clear, that before this statute, the 
Master of the Crown office was in the habit of filing quo warranto informa- 
tions at the instance of private relators, and there are various instances to be 
found in the Crown Office. (See Tancred qn Gluo Warranto, p. 15.) In 
Rex V. Highmore, (5 B. & A. 771,) a rule nisi was obtained to quash an 
information in the nature of a quo warranto against a bailiff or sub-bailiff of 
a borough, on the ground that it did not fall within the 9 Ann. c. 20. 
Counsel, on shewing csiuse, contended that this was a proceeding at common 
law, and not founded on 9 Ann. c. 20, and they cited numerous instances of 
such informations granted at common law, previously to the passing of 
that act. And, per Abbott, C. J., *«It is too much to ask of the court to 
quash an information founded, like the present, on numerous precedents 
previous to the passing of the stat. 9 Ann. c. 20, and that too in a case in 
which it is open to the defendant by writ of error to raise the point. The 
rule must therefore be discharged." The very circumstance of informa- 
tions in the nature of quo warranto being constantly granted at the instance 
of relators, since the stat. 9 Ann. c. 20, in cases not relating to any corpo^ 
rate office, or franchise of a corporate nature in a corporate place, shews 
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that such a proceeding was warranted by the common law, if noC by the 
Stat. 4 & 4 Will. & M. c. 18. Bt^fore the last-mentioned statute, no quo 
warranto information can be found in which a relator is named, but several 
such occur between the passing of that act, and the 9 Ann. c. 20. (See 
Tancred's ftuo Warranto, p. 15 ; Anon., 12 Mod. 225 ; 10 Will. 3.) By 
the common law, no relator need be named in the information. (2 Selwyn's 
N. P. 1 165, 0th ed. ; Bull. N. P. 207.) But the mention of a relator when 
unnecessary is no more than surplusage and may be rejected, and therefore 
will not hurt the common-law judgment. (Per Denison, J., in Rex v. 
Williams, 1 Burr. 408 ; ante, 122.) Upon the whole it would seem that 
before the stat. 4 db 5 Will. & M. c. 18, the Master of the Crown office used 
*to file informations in the nature of quo warranto, on his own dis- ^^tny-t 
cretion, at the instance of prirate persons, who, however, were not L J 
named as relators in the informations. After that statute persons desirous 
of causing such informations to be file4» were obliged to apply to the court 
for leave, and also to enter into a recognizance in 20/., but it was not neces- 
sary to name them as relators in the informations. The statute 9 Ann. c. 
2.0, required the relators* names to be mentioned in quo warranto informa- 
tions relating to corporate offices or franchises ; since which it has been the 
practice to insert the relators' names in quo warranto informations exhibited 
by the Master of the Crown Office, whether relating to any corporate office 
or not. 

By 32 Geo. 3, c. 58, intituled « An act for the amendment of the Law in 
Proceedings upon Information in nature of Gluo Warranto," after reciting that 
it would greatly tend to secure the freedom of election, and the quiet, tran- 
quillity, and g^d order of cities, boroughs, and towns corporate, if a certain 
reasonable limitation of time should be by law established, beyond which 
DO member or officer of any city, borough, or town corporate, should be 
disturbed in the enjoyment or exercise of his office or franchise which he 
should have held or enjoyed for such time ; it was enacted, (sect. 1,) "That 
from and after the first day of Trinity term, in the year 1793, it shall and 
may be lawful for the defendant or defendants to any information in the 
nature of a quo warranto for the exercise of any office or franchise in any 
city, borough, or town corporate, whether exhibited with leave of the court 
or by his Majesty's attorney general, or other officer of the Crown, on 
behalf of his majesty, by virtue of any royal prerogative or otherwise, and 
each and every of them severally and respectively, to plead that he or they 
bad first actually taken upon themselves or held and executed the office or 
franchise, which is the subject of such information, six years or more{a) 
before *ihe exhibiting of such information, such six years to be r^ioo-i 
reckoned and computed from the day on which such defendant so L ^ 
pleading was actually admitted and sworn into such office or franchise, 
which plea shall or may be pleaded either singly, or together with and 
besides such plea as he or they might have lawfully pleaded before the 
passing of this act, or 8uch several pleas as the court on motion shall 
allow; and if upon the trial of such information the issue joined upon the 
plea aforesaid shall be found for the defendantordefendants,orany of them, 
be or they shall be entitled to judgment, and to such and like costs as he 
or they would by law have been intitled to, if a verdict and judgment had 

(«) Now see 7 WilL 4 & 1 Viot c 78, t. 33,poBt,135, 136. 
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been giyen for him or^hem upon the merits of his or their title." Sect 2 
prOTides, that, io every sach case, the prosecutor of such information may 
reply to such plea any forfeiture, surrender or avoidance by the defendant 
of such office or franchise happening within six years before the exhibition 
of such information, whereon the defendant may take issue, and shall be 
entitled to costs in manner aforesaid. Sect. 3 enacts, •< That if any person 
or persons against whom any such information as aforesaid shall be exhi- 
bited shall derive title under an election, nomination, swearing into office or 
admission by any person or persons, the title of such person or persons, I 
against whom such informations shall be exhibited, shall not be defeated or 
a^ted by reason or on account of any defect in the title of such person or 
persons so electing, nominating, swearing into office, or admitting, in case 
such person or persons under whom title shall be derived as afort*said was 
or were in exercise de facto of the franchise or office in virtue of which he 
or they so elected, nominated, sworn in, or admitted, at a period six years 
at kaBt{a) previous to the time of filing such information, and his or their 
title shall not have been questioned by any legal proceeding carried on with 
efiect." Sect. 4 enacts, •« That the mayor, bailiff, sherifi*, town clerk, or 
other officer of any corporation, having the custody of or power over the 
r«i!20l *^^^^^^^ ^^ ^^® same, shall upon the demand of any person, being 
I- -^ an officer or member of such corporation, on the payment of one 
shilling, permit such person, oh any day or days, except Christmas-day, 
Good Friday, and Sunday, betwen tlie hours of nine in the morning and 
three in the afternoon, to inspect the books and papers wherein the admis- 
sion or swearing in of the freemen, burgesses, or other members or officers 
of such corporation shall be entered, and to .have copies or minutes of the 
admission, or the entry of swearing in, of any one or more of such free- 
men, burgesses, or other members or officers upon paying sixpence for 
for every one hundred words f6r writing, the same : and if such mayor, 
bailiff*, sheriff, town clerk, or other officer shall refuse or deny to any per- 
son hereby entitled to demand it, the inspection of such books or papers, or 
to have copies or minutes thereof as aforesaid, such mayor, balifif, sheriff, 
iown clerk, or other officer, shall for every such offence forfeit and pay the 
sum of J&IOO, together vv^ith full costs of suit, to him, her, or them who 
shall inform and sue for the same, within one year after such offence com- 
mitted, by action of debt, bill, plaint or information, in any of His Majesty *s 
Courts of Record at Westminster, wherein no essoin, protection, wager of 
law, nor more than one imparlance, shall be allowed." 

Before the passing of this act, a defendant could not plead double to 
an information in the nature of a quo warranto. (Rex v. Newland, Bayer's 
R. 96 ; Rex v. The Archbishop of York, Willes, 533.) And it it has 
since been decided, that the act, being in pari materia with the 9 Ann. c. 
^, applies only to corporate offices and franchises of a corpoi^te nature in 
corporate places ; consequently a defendant cannot be permitted to plead 
double to an information in the nature of a quo warranto for exercising any 
office or franchise not of a corporate nature, as bailiff of a borough appointed 
at a court leet. (Rex v. Richardson, 9 East, 469.) In Rex v. Highmore, 
(5 B. &, A. 771), the defendant in a similar case, was permitted to plead 
f *1301 ^°"^'®» *^ ^^^^^ *'^*^^ ^^® opinion of a court of error might be taken 
L ^ upon the point^ which could not be obtained if the rule was refused. 

(«) Nowsee«tat7WflL4dt I Vict c. 78, «. 1, post, 194. 
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But see this case explained by Bayley, J.,.In Rex y. M'Kay (6 B. & C. 

^45^ ; Rex t. AuwoodY4 B. & Adol. 481 ; Id. 494.) 

Where a defendant is entitled to plead double, under the stat. 33 Geo. 
d, c. 58, he may obtain leave of the court to plead several pleas, although 
lie do not plead (inter alia) that he had holden the office or franchise in 
question for six years or more, before the exhibiting of the information. 
(Rex V. Autridge, 8 T. R. 467.) In that case Lord Kenyon, C. J. said, 
«• that the legislature intended to give a defendant in such a proceeding the 
liberty of pleading several pleas, whether with or without a plea of the 
statute of Limitations, the concluding words in the act being, «« or such several 
pleas as the court, on motion, shall allow.'' A plea of the above Statute of 
Limitations can now be very seldom (if ever) necessary, except where the 
information is filed by the attorney-general ex officio. For in the firat 
place the court will not make absolute a rule for an information in the nature 
of quo warranto, unless such information can be actually exhibited and filed 
within six years limited by the statute. (Reg. v. Harris, 11 Ad. & EU. 
518; 3 Per. & D. 266 ; 8 Dowl. 499, S. C. ; Rex v. Stokes, 2 M. & 8. 
71.) Secondly, by stat. 7 Will. 4 &' 1 Vict. c. 78, s. 23, applications for 
leave to file quo warranto informations relating to the office of mayor, 
alderman, councillor, or burgess of any borough, must be made within 
twelve calendar months after the election or disqualification. 

By 5 &» 6 Will. 4, c. 70, intituled «« An Act to provide for the reguhition 
of Municipal Corporations in England and Wales," the constitution of all 
the municipal corporations in the kingdom is materially changed, and placed 
upon a new footing. Sect. 1 enacts, ««That so much of all laws, statutes, 
and usages, and so much of all royal and other charters, grants, and letters 
patent now in force relating to the several boroughs named in schedules 
(A.) and (B.) *to this act annexed, or to t.he inhabitants thereof, or p^iqi-i 
to the several bodies or reputed* bodies corporate named in the said L ^ 
schedules, or. any of them, as are inconsistent with or contrary to the provi- 
sions of this act, shall be and the same are hereby repealed and annulled.'^ 
Sect. 6 enacts, «« That after the first election of councillors under this act, in 
any borough, the body or reputed body corporate named in the said 
schedules, in connexion with such borough, shall take and bear the name 
of The mayor^ aldermen, and burgesses of such borough, and by that name 
shall have perpetual succession, and shall be capable in law, by the council 
hereinafter mentioned of such borough, to do and sufier all acts which now 
lawfully they and their successors respectively may do and suffer by any 
name or title of incorporation ; and the mayor of each of the said boroughs 
shall be capable in law to do and sufier all acts which the chief officer of 
such borough may now lawfully do and sufier, so far as the same respec- 
tively are not altered or annulled by the provisions of this act." Sect. 25 
enacts, ««That in every borough shall be elected, at the time and in the 
manner thereinafter mentioned, one fit person, who shall be and be called 
•the mayor' of such borough; and a certain number of fit persons, who 
shall be and be called « aldermen' of such borough ; and a certain number 
of other fit persons, who shall be and be called > the councillors' of such 
borough ; and such mayor, aldermen, and councillors, for the time being, 
shall be and be called ahe council' of such borough; and the number of 
persons so to be elected councillors of such borough shall be the number of 

JuNB, 1847.— 21 
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persons in that behalf mentioned in conjunction with the name of sack 
borough in the schedules (A.) and (B.) to this act annexed ; and the number 
of persons to be elected aldermen shall be one-third of the number of per- 
sons so to be elected councillors." Sect. 28 specifies the qualifications and 
disqualifications of aldermen and councillors. (See post, 139.) Sect. 37 
provides for the annual election of two burgesses qualified to be councillofB, 
r»l^2l ^^^ ^^^^^ ^ *"^ ^ called "auditors" of such borough ; *and two 
L -' burgesses qualified to be councillors, who shall be and be called 
M assessors" of such borough. No burgess to be eligible, or to be elected 
such auditor or assessor as aforesaid, who shall be of the council, or the 
town clerk, or the treasurer of such borough. Sect. 50 enacts, «« That no 
person, elected a mayor, alderman, or councillor, or auditor, or assessor, for 
any borough, shall be capable of acting as 8uch,(a) except in administering 
the declaration hereinafter contained, until he shall have made and sub- 
scribed, before any two or more of such aldermen and councillors (who are 
hereby respectively authorized and required to administer the same to each 
other,) a declaration in the words or to the effect following (that is to say :) 
— I, A. B., having been elected mayor [or alderman, councillor, auditor, or 
assessor] for the borough of ■ — , do hereby declare, that I take the said 
office upon myself, and will duly and faithfully fulfil the duties thereof 
according to the best of my judgment and ability ; [arif/ in the case rf 
the party being qualified by estate, say. And I do hereby declare that I 
am seised or possessed of real or personal estate, (or both, as the case 
may be,) to the amount of one thousand pounds, or five hundred pounds,a# 
the ease tnay require, over and above what will satisfy all my debts.]" 
Sect. 51 enacts, ««That, except in certain cases therein specially exempted, 
every such person so elected shall accept such office by making and sub- 
scribing the declaration hereinbefore mentioned, within five days iafter notice 
of his election, otherwise such person shall be liable to pay the fine as for 
his non-acceptance of such office; and such office shall thereupon be 
deemed to be vacant, and shall be filled up by a fresh election to be made 
in the manner thereinbefore mentioned." Sect. 53 enacts, «« That if any 
person shall act as mayor, alderman, or councillor, or auditor or assessor, 
for any borough, without having made the declaration hereinbefore required 
r*n^1 '" ^^*^ behalf, or * without being duly qualified at the time of mak- 
L -J ing such declaration, or after he shall cease to be qualified accord- 
ing to the provisions of this act, or afler he shall have become disqualified 
to hold any such office, he shall for every such ofience forfeit the sum o[ 
60/., such sum to be recovered with full costs of suit as therein mentioned: 
« Provided always, that all acts and proceedings of any person in possession 
of the office of mayor, alderman, councillor, auditor, or assessor, and acting 
as a mayor, alderman, councillor, auditor, or assessor, shall, notwithstanding 
such disqualification or want of qualification, be as valid and efiectual as if 
such person had been duly qualified.' "(a) Sect. 58 authorized the council 
of the borough to appoint a fit person, not being a member of the council, to 
be the «« town clerk" of such borough, who shall hold his office during 
pleasure ; and another fit person, not being a member of the council, to be 
the " treasurer" of the borough ; and also such other officers as have been 

(a) See Miles v. Broogh, 21 Law J^ Q. B^ 74. 
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usually appmnted in such borough, or as they shall think necessary for 
enabling them to carry into execution the various powers and duties vested 
in them by virtue of this act, and may from time to time discontinue the 
appointment of such officers as shall appear to them not necessary to be re* 
appointed. Sect. 62 enables the council of boroughs, having a separate 
court of quarter sessions, to appoint a fit person, not being an alderman or 
councillor, to be « coroner'' of such borough, so long as he shall well behave 
himself in his office of coroner. The council of any borough are also 
empowered to appoint committees of a general or special nature, (sect. 70,) 
charitable trustees (sects. 71, 72, 73,) watch committees and constables for 
the borough (sect. 76.) They may also make, in the manner specially 
provided by sect. 90, •« such bye-laws as to them shall seem meet for the 
good rule and government of the borough ; and for prevention and suppres- 
sion of all such nuisances as are not already punishable *in a sum- _ . .^ 
mary manner by virtue of any act in force throughout such borough ; t J 
and to appoint by such bye-law such fines as they shall deem necessary 
for the prevention and suppression of such offences." The crown appoints 
justices of the geace for the borough (sect. 98,) also salaried police magis- 
trates (sect. 99,) and the recorder (sect. 103.) The justices appoint their 
own clerk (sect. 102.) 

By 6 & 7 Will. 4, c. 104, intituled «« An Act for the better administra- 
tion of the Borough Fund in certain Boroughs," it is enacted (sect. 7) 
"That, notwithstanding any thing in the said act (5 & 6 Will. 4, c. 76) 
contained, no person inroUed on the burgess roll for the time being of any 
borough named in the schedules to the said act, and who shall act as mayor, 
alderman, or councillor, auditor, or assessor of such borough, shall be liable 
to any penalty for so acting, on the ground that he was not entitled to be 
on the burgess list of such borough." Sect. 8, after reciting that «* where- 
as no provision is made in the said act for resigning any corporate office, on 
payment of a fine or otherwise," enacts, *< That every person elected into 
any corporate office in any of the said boroughs, may, at any time, resign 
such office, on payment of the fine which he would have been liable to pay 
for non-acceptance of the same officiB : provided that no person enabled by 
bw to make an affirmation instead of taking an oath, shall be liable to any 
fine for non-acceptance of office in any borough, by reason of his refusal, on'^ 
conscientious grounds, to take any oath or make any declaration required 
by the said act, or to take upon himself the duties of such office." 

By 7 Will. 4 & 1 Vict. c. 78, intituled " An Act to amend an Act for the 
regulation of Municipal Corporations in England and Wales," various 
irregular and defective elections which had, theretofore taken place were 
rendered good and valid. It was also enacted (sect. 1,) «« That no election 
of any person into any corporate office, which shall take place after the 
passing of this act, (I7th July, 1837,) shall be liable to be questioned, by 
reason of any defect in the title or want of title of the person before whom 
roch election may *have been had, provided that the person, before p^^oK-i 
whom such election shall be had shall be then in the actual posses- L -i 
sion of or acting in the office giving the right to preside at such election ;" 
••provided, nevertheless, that nothing herein contained shall prevent any 
such election, or act done by any person, from being questioned and set 
•side by reason of any fraud, or any irregularity, or defect other than is 
hereinbefore specified." Sec. 2 enacts, " That all elections duly made or 
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Other acts duly donei, since the said 25th day of December, 1835, at any 
meeting of the council or councillors of any borough named in either of the 
schedules of the said act, by a majority of the members of the council or 
councillors present at such meeting, the whole number present not being less 
than one-third part of the number of the whole council, shall be good, 
notwithstanding that the whole or due number of aldermen may not have 
been then elected." Sect. 8 enacts, «• That all elections had before the 
passing of this act, or to be had under this act, in any borough named in 
either of the said schedules, at any time before the election of assessors for 
such borough, shall be as good as if it had been before the mayor and 
assessors jointly." Sect. 5 enacts, <« That after the passing of this act, no 
burgess-roll shall be liable to be questioned by reason of any defect of title, 
or want of title, of the mayor or assessors, by whom the same shall haye 
been revised, or any. or either of them, provided that he or they shall have 
been in the actual possession and exercise of the office of mayor or assessor, 
as the case may be." Sect. 23 enacts, «« That after the passing of this act 
every application to the Court of King's Bench, for the purpose of calling 
upon any person to show by what warrant he claims to exercise the ofiice of 
mayor, alderman, councillor, or burgess in any borough, shall be made htfort 
^ the end of twelve calendar months after the election or the time when the per- 
son against whom such application shall be directed shall have become disquali- 
fied , and not at any subsequent time." Sect. 24 enables a person whose claim 
r*l<lfll ^^' ^^^ rejected or name expunged at the revision of the *bur- 
L -J gess-roll, to apply to the Court of King's Bench for a mandamus to 
the mayor for the time being to insert his name upon the burgess-roll. Sects. 
25 and 26 provide for holding elections after the proper day appointed by 5 
& 6 Will. 4, c. 76. 

The 23rd section of the above act, limiting applications for quo warranto 
informations to twelve calendar months, is of much practical importance. 
As elections for the office of councillor take place on the 1st day of Novem- 
ber in every year, and Michaelmas Term commences on the 2nd day of 
November, a question may arise whether an application on the first day of 
Michaelmas Term, to call in question an election of councillors held on the 
1st day of November in the preceding year, is in time. (Upon this point, 
- see post. Chap. IV., s. 1.) Under the previous act of 23 Geo. 3, c. 58, s. 
1, it was necessary, not only that the rule nisi should be moved for but also 
made absolute, and the information actually exhibited, before the expiration 
of the six years thereby limited. (Rex v. Stokes, 2 M. & S. 71 ; Reg. v. 
Harris, 1 1 Ad. & Ell. 518 ; 3 Per. & D. 266 ; 8 Dowl. 499, S. C.) But th» 
language of the present act is different in that respect. 

By 5 & 6 Vict. c. 104 it was enacted, (sect. 1,) ««That the word «con* 
tract,' in sect. 28 of the act 5 & 6 Will. 4, c. 76, shall -not extend, or be 
construed to extend, to any l^ase, sale, or purchase of any lands, tenements, 
or hereditaments, or to any agreement for any such lease, sale, or purchase, 
or for the loan of money, or to any security for the payment of money 
only." Sect. 7 enacts, •' That from and after the passing of this act, (10th 
August, 1842,) no councillor, alderman, or mayor, shall be deemed to have 
been or to be disqualified to be elected, or to be such councillor, alderman, oc 
mayor by reason only of his having had directly or indirectly, by himself or 
his partner, any share or interest in any lease, sale, or purchase of any lands, 
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tenements, or hereditaments, or any agreement for any such lease, sale, or 
purchase, or for the loan of money, or in any security for the payment of 
money only ; but all elections of councillors, aldermen, or mayors *as - , 
aforesaid, shall be deemed and taken to be and to have been valid L J 
(unless in cases where judgment may have been obtained before the passing 
of this act,) notwithstanding any such share or interest in any matters 
herein last aforesaid." It had previously been decided, that the tenant 
under a corporation lease was disqualified to be elected or to be a councillor 
of the borough. (Rex v. York, 2 Gale & D. 105.) 

The same statute (sect. 2) enacts, «« That it shall not be lawful for any 
member of the council of any borough to vote or to take part in the discus- 
sion of any matter before the council, in which such member shall directly 
or indirectly, by himself or his partner or partners, have any pecuniary 
interest." Sect. 8 enacts, «*That from and after the passing of this act, 
the office of sheriff of any city, town, county of a city, or county of a town 
(wherein the council are empowered by law to appoint a fir person to 
execute the office of sheriff^) shall not be deemed to be an office or place of 
profit within the meaning of the said act, so as to create any disqualification 
for any office in the said act mentioned." 

By 5 & 6 Vict. c. Ill, it is enacted, ** That the several charters of incor- 
poration granted in certain boroughs in England, in pursuance of the 
provisions of 5 & 6 Will. 4, c. 76, and of the acts afterwards passed for 
amending the said act, and also all grants of separate courts of sessions of 
the peace, issued or granted to any of the said boroughs, and all acts or 
proceedings done or had in pursuance thereof respectively before the 
passing of this act (12th August, 1842,) shall be deemed good and lawful 
from the time of such several grants, acts, and proceedings respectively." 
(See Rutter v. Chapman, 8 Mee. & W. 1 ; Reg. v. The Justices of War- 
wickshire, 20 Law J., a. B., 299.) 



.♦CHAPTER III. [•IBS] 

IN WHAT CASES AN INFORMATION IN THE NATURE OF QUO WABHANTO WILL 
BE ORANTE]>} AND IN WHAT CASES REFUSED. 

1. In whcU Casen granted.']-^-'TKE usurpation of offices and franchises in 
municipal corporations constitutes the principal ground for applications to 
the Court of Glueen*s Bench at Westminster for informations in the nature 
of quo warranto ; but-such a proceeding also lies whenever a party unlaw- 
fully takes upon hinself to act in any public capacity touching the rule and 
government of any place in England or Wales, or the administration of 
justice, or the political rights of third persons. 

The usual object of a quo warranto information is to call in question the 
clefendant's title to the office or franchise claimed and exercised by him 
l^ecause of some alleged defect therein, ex. gr. for that at the time of the 
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ekctioQ he was disqaalified to be elected ; or that the election itself was 
void or irregular ; or that the defendant was not duly elected, or not duly 
appointed, (as the case may be ;) or that he has not been duly sworn in, or 
otherwise lawfully admitted ; or that he has since become disqualified, aod 
yet presumes to act. A defective title is in contemplation of law the «ame 
as no title whatever, and a party exercising an office or franchise of a public 
nature is considered as a mere usurper unless he has a good and complete 
title in every respect. 

We propose to consider, in the first place, the nature of the objections 
which may be made to the title of a person acting as a public officer ; con- 
fining ourselves principally to the offices of mayor, alderman, councillor, 
r*ioQi AU<1*^(>^ ^^^ 'assessors of municipal corporations, elected since the 
L **^J 6&6Will.4,c.76. 

First .'^The party elected may at the time of the election have been 
disqualified to be elected to the office in question, in which case, if he take 
upon himself the office, a quo warranto information will be granted against 
him. No person can be elected mayor of any borough unless at the time of 
the election he is a kwful alderman or councillor of the borough. (5 & 6 
Will. 4, c. 76, s. 49 ; Reg. v. M«Gowan, 1 1 Ad. & £11. 869 ; Id. 885 ; 3 Per. 
567 ; Id. 563, S. C.) No person can be elected as an alderman unless he 
<k D.is a councillor, or >• qualified to be a councillor,** of the borough, (ss. 
25. 27.) And he is not so qualified unless on the burgess-roll then in force. 
(Reg V. Harvey, 20 Law J., Ct. B., 282.) But if actually on the burgess- 
roll, it seems that his election as mayor, alderman, councillor, auditor, or 
assessor cannot be questioned on the ground that he was not entitled to be 
on the burgess-list. (6 & 7 Will. 4, c. 104, s. 7, ante, 134.) No person 
can be elected as a councillor unless he is a burgess of the borough, and 
actually on the burgess-roll then in force, (Reg. v. Harvey, supra,) and 
possessed of the requisite amount of property, and free from any of the 
disqualifications specified in 5 & 6 Will. 4, c. 76, s. 28. That section 
enacts, •* That no person being in Holy Orders, or being the regular minis- 
ter of any dissenting congregation, shall be qualified to be elected or to be a 
councillor of any such borough, or an alderman of any such borough, nor 
shall any person be qualified to be elected or to be a councillor, or an 
alderman of any such borough who shall not be [entitled to be (a)] on the 
burgess-list of such borough, nor unless he shall be seised or possessed of 
real or personal estate, or both, to the following amount, that is to say, in 
all boroughs directed by this act to be divided into four or more wards, to 
r*l4nl ^^^® amount of one thousand pounds, or be *rated to the relief of the 
L -• poor of such borough upon the annual value of not less than thirty 
pounds ; and in all boroughs directed to be divided into less than four 
wards, or which shall not be divided into wards, to the amount of five hun- 
dred pounds, or to be rated to the relief of the poor in such borough upon 
the annual value of not less than fifteen pounds, or during such lime as he 
shall hold any office or place of profit other than that of mayor [or sheriflT, 
5 & 6 Will. 4, c. 104, s. 8,] in the gift or disposal of the council of such 
borough, or during such time as he shall have directly or indirectly by him- 

(a) See 6 & 7 Will. 4, c. 104, s. 7, ante, 134 ; and Reg. v. Harvey, 20 Law J., Q. E 
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self or his partner any share or interest in any contract or employment 
withy by, or on behalf of sach coancil ; provided that no person shall be 
disqualified from being a coanciUor or alderman of any borough as afore- 
said by reason of his being a proprietor or shareholder of any company 
which shall contract with the council of such borough for lighting, or sup- 
plying^ with water, or injuring against fire, any part of such borough.'* 

Although the above section prevents a person having any office or place 
of profit (other than mayor or shcrifi!*) in the gift or disposal of the council 
of the borough from being elected as an alderman or councillor of the 
borough, yet it does not prevent an alderman or councillor from being 
appointed to or accepting such an office or place of profit, but he thereby 
vac^ates his office of alderman or councillor. (Staniland v. Hopkins, 9 Mee. 
& IV. 178 ; Id. 193.) The meaning of the word «< contract," in the above 
section, has been materially qualified by 6 d^ 6 Vict. c. 104, ante, 136.) It 
does now extend to any lease, sale, or purchase of any lands, tenements, or 
hereditaments, or to any agreement for such lease, sale, or purchase, or for 
the loan of money, or to any security for the payment of money only. It 
had previously been decided that a lease granted by the mayor, aldermen, 
and councillors of a borough, to a burgess, which contained the usual cove, 
nants for payment of rent, dbc., was a contract within the meaning of sect. 
28, and consequently that the lessee was disqualified to be elected as a 
councillor of the borough; and on that ground *a quo warranto p«|^|-i 
information was granted against him. (Reg. ▼. York, 2 Qale & D. L J 
105.) 

An uncertificated bankrupt is not disqualified from being elected a coun* 
cillor, if bankrupt at the time when he is elected ; no such disqualification 
being mentioned in sect. 28. (Rex v. Chitty, 5 Ad. & Ell. 609 ; 1 N. d> 
P« 78.) But by sect. 52, if a mayor, alderman, or councillor become bank- 
rupt whilst in officcyhe thereby becomes disqualified to hold the office, 
which may be declared void^ and afterwards filled up at. the time and in 
mander therein mentioned. (Reg. v. The Mayor, &c. of Leeds, 7 Ad^ & 
Ell. 963 ; 3 N. & P. 146 ; Reg. Ricketts, 3 N. & P. 151.^ 

No person can be elected as an auditor or assessor of a oorough unless 
he is qualified to be a councillor, not being a member of the council, nor the 
town-clerk or treasurer of the borough. (5 & 6 Will. 4, c. 76, s. 37.) On 
the other hand, no burgess is eligible to be elected a member of the council 
while holding the office of assessor or elective auditor. (7 WilJ. 4 & 1 
Vict. c. 78, S..16 ; Reg. v. Harris, 7 Ad. & Ell. 960 ; 3 N. & P. 148.) 

No member of the council of a borough can be appointed as town-clerk 
or treasurer of such borough. (Sect. 68.) Nor as coroner. (Sect. 62.) Nor 
as clerk to the justices. (Sect. 102.) 

By 9 Ann. c. 20, s. 8, a mayor, bailifi*, or other annual officer presiding 
at parliamentary elections was incapable of being chosen into the same 
office for the year immediately ensuing. And where an outgoing mayor 
was re-elected as mayor for the succeeding year, it was held that such elec- 
tion was absolutely void.) Reg. v. The Corporation of Pembroke, 8 Dowl. 
302. But the above section of the statute of Anne was repealed by 3 & 4 
Vict. c. 47. 

If any disqualified person be a candidate for an office, and obtain a 
majority of votes at the election, and accept the office, a quo warranto infer* 
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mttion will be gmnted against him, whether notice of his disquaMcatMMi 
wms or waa not given to the electors at the time of the election. Bat if no 
r*ii2l '^^^ notice was given, the votes for him cannot *be considered as 
L J entirely lost and thrown away, so as to justify the presiding officeis 
in returning as elected another candidate having a less number of votes : 
and if they do so, a quo warranto information will be granted against the 
party so declared to be elected, upon his accepting the c^ce. l^g» v. 
Harris, 7 Ad. & £11. 960 ; 8 N. & P. 184 ; Rex v. Bridge, 1 M. & S. 76.^ 
fiut where sufficient notice is given of a candidate's disqualification, ana 
that votes given for him will be thrown away, votes subsequently given for 
him are lost, and another candidate may be returned as elected, provided he 
has a majority of good votes after those so lost are deducted. (Rex t. Haw- 
kins, 10 East, 211 ; affirmed Dom. Proc. 2 Dow, 124 ; Rex v. Parry, 14 
East, 540.) Public notoriety in the borough of the candidate's disqualifica- 
tion does not seem sufficient for this purpose. (Reg. v. Harris, supra.) ^ 

Secondly ."-—If the election itself be void or irregular, and the party take 
upon himself the office, a quo warranto information will be granted against 
him. 

The election of officen in municipal corporations, vis. mayors, akJermen, 
councillors, ^., should be held at the time and in the manner directed by 
5 db 6 Will. 4, c. 76, as amended by 7 Will. 4 db 1 Vict. c. 78. Any 
material deviation from the provisions of those statutes will render the elec- 
tion invalid. Thus, by sect. 69, a quarterly meeting of the council for the 
transaction of general business shall be holden at noon on the 9th day of 
November, « and the firat business transacted at the quarterly meeting in 
November shall be the election of a mayor." A burgess of Exeter, duly 
qualified to be a councillor, but not being a councillor, was elected as an 
alderman, at a preUminary meeting of the council held before noon on the 
9th November, 1838. At the general meeting on the same day he was 
elected as mayor. The Court of Clueen's Bench held, that the first busi- 
ness to be transacted by the council on the 9th November should have been 
the election of a mayor ; therefore, that both elections were invalid. Two 
quo warranto informations were granted, and the party was ousted from 
r#14^1 ♦both offices. (Reg. v. M'Gowan, 11 Ad. & Ell. 869; Id. 885; 
L A*^J 3 p^j^ ^ D 557 . i^ 553^ g^ q j g^,^ ^1^^^^ ^ burgess duly qual- 
ified was elected first as an alderman and then as mayor of Stafford, at the 
quarterly meeting held at noon on the 9th November, he was afterwards 
ousted from the office of mayor by judgment upon a quo warranto informa- 
tion exhibited against him. (Reg. v. Dudley, 11 Ad. & £11. 875 ; Id. 886; 
3 Per. db D. 561 ; Id. 564 ; and see Rex v. Parkins,^3 B. <& A. 668.) An 
outgoing alderman may be duly elected mayor at the quarterly meeting on 
the 9th November ; but, although so elected, he cannot vote in the election 
of the new aldermen for the ensuing year. (Reg. v. Stanley, 1 1. Ad & EIL 
882 ; Id. 886; 8 Per, & D. 561 ; Id. 564, S. G.) The mode of electing 
aldermen is prescribed by 7 Will. 4, and 1 Vict. c. 78, s. 14 ; but before that 
statute it was held, that the election of aldermen by lists, there being no 
voting for them singulatim, but each elector having an opportunity of pro- 
posing and voting for his own candidate, and of objecting to any of the lists 
proposed, was valid under the Municipal Corporation Act. (Reg. v. Bright- 
well, 10 Ad. db EIL 171 ; 2 P. & D. 418.) An election by lists is bad 
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where an indefiniie number of persons are to be elected as honorary free* 
men, or in any other capacity ; in each cases each candidate shoaid be pro- 
posed separately. (Rex y. Monday, Cowp. 630 ; Rex y. Player, 3 6. db 
A. 707.) But this is not essential where a definite number are to be elected 
on a particular day. (Reg. y. Brightwell, supra.) An election of council- 
lors was held to supply two ordinary yacancies and one extraordinary 
yacancy. The latter had not been duly declared, and notice thereof giyen 
according to the act. A majority of yoting papers at the election were for 
A., B., and C, but a majority of yoting papers, containing two names only, 
were for Y. and Z. The alderman and assessors of the ward declared A.. 
B.,aQd C. to be duly elected. Afterwards the assessors declared that Y. 
and Z. were duly elected. A., B., and C. took upon themselyes the office ; 
Y. and Z. did so likewise, but were not permitted to yote and act as coun- 
cillors. Under these ^circumstances, the court refused a manda- ^#144;] 
mus to allow Y. and Z. to act, but at their instance granted a quo L -1 
warranto information against A., B., and C. (Rex y. The Mayor, &c., of 
Winchester, 7 Ad. & Eli. 215 ; 2 N. db P. 274.) In another case, where 
m election was held to supply one ordinary yacancy, and one extraordinary 
yacancy, which had not been duly declared, it was held that yoting papers 
containing the names of more than one candidate were not ayaiiable, and that 
the candidate who had the greatest number of single yotes was duly elected. 
(Reg. y. The Mayor, &c., of Leeds, 7 Ad. & Ell. 063 ; 3*N. & P. 146.) 
An election of four councillors of Lichfield took place on the 1st Noyem- 
ber, 1841, yiz,, three to supply the ordinary yacancies happening on that 
day, and one to supply an extraordinary vacancy which had within ten 
days preyiously been duly declared and published. Such election was held 
iavalid, because the yoting papers did not on the face of them specify and 
distinguish which of the persons yoted for were intended to fill the ordinary 
and which the extraordinary yacancy. (Reg. y. Rowley, 20 Law J., d. 
B. 198.) 

The 25th section of the Municipal Corporation Act required that the 
coQDciilors (not the council,) immediately after the first election of alder- 
men under the act, should appoint who should go out of office in. the year 
1838. The councillors of the borough of Carnaryon omitted to make such 
appointment ; but the councillors appointed in a subsequent year attempted 
to remedy the defect by then making the necessary appointment, to which 
no objection was made at the time, and the alderman thereby appointed to 
go out of office did so accordingly, and others were elebted in their place ; 
the Court granted quo warranto information against such newly elected 
aldermen. (Reg. y. Alderson, 1 Ql. B. 878 ; 1 Gale & D. 429. (The stat. 
7 Will. 4 and 1 Vict. c. 78, s. 10, proyides for a difficulty like this as to 
councillors, but has no similar enactment as to aldermen. 

Formerly an election was inyalid if the mayor or other ^presiding p#i 45-1 
officer was not legally entitled and qualified to fill such office. (Rex L -J 
▼. The Corporation of Bridgewater, 8 Doug. 379 ; Rex y. Smith, 5 M. & 
S. 271.) But by 5 & 6 Will. 4, c. 76, s. 53, it is proyided, that all acts 
•nd proceedings of any person in possession of the office of mayor, alder- 
naan, councillor, auditor, or assessor, and acting as a mayor, alderman, coun- 
cillor, auditor, or assessor, shall, notwithstanding such disqualification or 
^vuu of qualification, be as yalid and eflectual as if such person had been 
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duly qualified. And by 1 Vict. c. 78, 8. 1, no election of any person into 
any corporate office which shall take place after the passing of that act (17th 
July, 1837,) shall be liable to be questioned by reason of any defect in the 
title or want of title of the person before whom such election may have 
been had, proyided that the person before whom such election shall be had 
shall -be then in the actual possession of or acting in the office giving the 
right to preside at such election. (See Reg. v. Jones, 7 Ad. & Ell. 430 ; 
2 N. & P. 677 ; Reg. v. Hooker, Ad. & Ell. 680 ; Miles v. Brougr, 21 
UwJ.,GLB.,74.) 

If a presiding officer who by the constitution of the borough forms an 
integral part of an elective assembly depart from it after the meeting has 
been regularly formed and the election entered upon, but before it is com- 
pleted, or if he improperly absent himself, an election made after his depar- 
ture or during his absence is void. (Rex v. BuUer, 8 East, 389 ; Rex v. 
Williams, 2 M. & S. 141.) 

Thirdly: — ^The party may not have been duly. elected. This may hap- 
pen although he was «< qualified" to be elected, and the election itself was 
neither void nor irregular ; as where he did not obtain a majority of legal 
votes. The burgess-roll is prima facie evidence of a patty's right to vote as 
a burgess at an election. Indeed no question can be put to him as to his 
right to vote, but only as to his signature to the voting paper delivered in 
by him, and his identity with the person named in the burgess-roll, and 
whether he has already voted at that election. (See 6 & 6 Will. 4, c. 76, 
r#14fil ®' ^^') ^"^ *burgess roll is not conclusive as to the voter's title, 
L -' apon an application for a quo warranto information against the party 
elected, (Reg. v. Ledgard, 8 Ad. & Ell. 585 ; 3 N. <& P. 513 ;) and there- 
fore the relator may show by affidavit that although the defendant had a 
colourable majority at the election, yet that certain of his votes were bad 
ones for specified reasons, and that deducting such bad votes, the relator or 
some other candidate had the majority of legal votes. (Reg. v. Grierson, 
T. T. 1842, a. B. ; Reg. v. ftuayle, 11 Ad. & Ell. 508 ; Rex v. Mashiter, 
6 Ad. & Ell. 153 ; 1 N. & P. 314.) So it may be shewn that some of the 
voting papers for the defendant were defective and insufficient, and that, 
deducting them, the defendant had not a majority of legal votes ; as where 
some of the voting papers contained two names, whereas there Was but one 
legal vacancy, the other not having been duly declared and published. 
(Reg. V. The Mayor, &c., of Leeds, 7 Ad. & Eli. 963; 3 N. & P. 145.) 
The court granted a quo warranto information to inquire into the validity of 
an election of a town councillor where the vote of one of the burgesses was 
at his special request taken at his bed-side, he being too ill to be able to go 
to the polling-booth. (Reg. v. Prockter, 17 Law J., CI. B., 227.) So where 
the voter was brought in a sedan-chair and his vote taken there just outside 
the polling-booth. (Reg. v. Hill, 30th Jan., 1-843, Q,.- B.) So where a 
voter had delivered in his voting-papier after the clock had struck two of the 
four strokes denoting four o'clock. (S. C.) But in such case it must be remem- 
bered that an application for a quo warranto information will not be granted 
unless it be shown that deducting the vote or votes in question another can« 
didate had a majority of legal votes. (Rex v. Jefferson, 2 N. & M. 487 ; 
Rex V. Mashiter, 6 Ad. & Ell. 153 ; 1 N. & P. 314.) If a person be 
elected as a mayor of a borough by a majority consisting partly of bad votes, 
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without which he would be in a miDority, a quo warranto information will 
be granted against him ; but there is no objection to an outgoing alderman 
on the 9th November roting in the election of mayor held on that ^#1^.71 
♦day. (Reg. y. Maddy, 11 Ad. & Ell, 878 ; Id. 886; 3 Per. & L ^*"J 
D. 563 ; Id. 564, S. C.) Where the defendant was elected as an alderman 
on the 9th November^ but Dr. Maddy, aD outgoing alderman, who had just 
been elected mayor, voted for him, and then the votes being equal gave a 
casting vote as mayor, the court held that Dr. Maddy was not entitled to vote 
as an oatgoing alderman at such an election, and therefore that the number 
of legal votes was not equal, nor did the occasion arise for a casting vote : 
consequently the defendant had a minority of good votes, and was not daly 
elected. Judgment of ouster was therefore given against him on a quo war- 
rahto infornuiiion. (Reg. v. Stanley, 11 Ad. & £il. 882.; Id. 886 ; 3 Per. 
& D. 561 ; Id. 564, S. C.) 

When an office or franchise is full de faeto, and another person disputes 
the validity of the election or appointment, his remedy is by a quo warranto 
information, and not by a mandamus. Thus, where there were two candi- 
dates for the office of recorder of Colchester, and the question was who- had 
the majority of legal votes : one of the candidates was declared to be duly 
elected, and was admitted and sworn into the office; whereupon the other 
applied for a mandamus to the mayor to admit and swear him into the office, 
upon affidavits showing that several of the votes for his opponent were bad 
ones, and that the applicant had the majority of legal votes. The court 
refused a mandamus, the office being full de facto, but they granted a rule 
for a quo warranto information. (Rex v. The Mayor of Colchester, 2 T. R. 
259.] In a somewhat similar case, where the office was not de facto full of 
either party, the court granted a mandamus. (Rex v. The Mayor of York, 
4 T. R. 699.) In Rex v. Bankes, 3 Burr, 1454, an application was made 
for a mandamus to proceed to the election of a mayor of Corfe Castle, there 
being at that time a mayor de facto; but Lord Mansfield C. J., said — <* If the 
election were doubtful and fit to be tried upon an information in the nature 
of a quo warranto, the court ought not to grant a mandamus ; but if it were 
amerc colourable election and dearly void^ they ought." *The same p#t ^^-i 
distinction was taken in Rex v. The Mayor, &c. of Oxford, (6 Ad. L J 
, & Ell. 349 ; 1 Nev. & P. 474,) where it was held that if a corporator be 
ousted and another elected in his stead, andjsuch election be merely colour- 
able, a mandamus will go to permit the ousted party to exercise his office, 
but not to restore him to his office. If such ouster and election be bona fide, 
the court will not grant a mandamus in favour of the party displaced, the 
proper proceeding is by a quo warranto against the party holding the office 
de facto. In that case Coleridge, J., said — *• In Rex v. The Mayor of York, 
(4 T. R. 699,) two persons claimed to have been legally elected as recorder ; 
the corporation had certified the election of one to the secretary of state for 
the approbation of the crown, and the court thought that a proper case for 
a mandamus to the corporation to put the corporate seal to the election of the 
^her, in order that the title of the contending parties might be tried on the 
return. But there the office was not full de facto of either party. The cer- 
tificate was only a step towards the completion of the title, and the crown 
had not signified its approbation." (6 Ad. & Ell. 854.) Where the alder- 
i^Q and assessors of a ward in a borough had declared to A., B., and C. to 
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be duly elected as councilloTBt and they accordingly took upon themselves 
the office and made the declaration required by law, and acted as coancillorsy 
but Y. and Z« claimed to have been duly elected and to act as councillors ; 
the court refused a mandamus to allow Y. and Z. to act as councillors, 
even assuming that they ought to have been declared duly elected, for the 
<^ce was full de facto of A., B.» and G. But an information in the nature 
of a quo warranto was granted. (Rex v. The Mayor, &c. of Winchester, 
7 Ad. & Ell. 215; 2 Nev. db P. 274, S. C. ; and see Reg. v. The Coun- 
oillors of Derby, 7 Ad. & £11. 419 ; Reg. v. Phippen, 7 Ad. & £11. 966.) 
A mandamus to permit the applicant to exercise his office is proper where 
he was elected and admitted de facto, after which another person was declared 
r*140l ^^ ^^^^ ^^^ ^"^^ elected to the same office and permitted to *act, 
I- -^ but it appeared that such last-mentioned election was clearly void. 
(Reg. V. The Mayor, &c. of Leeds, 11 Ad. <&Eil. 512.) 

Fourthly ;— The party, although duly elected, may not have been duly 
sworn in or otherwise lawfully admitted to the office in question. In such 
case, jf he presume to act, a quo warranto information may be obtained 
against him. (Mayor of Penryn's case, 1 Stra. 582, affirmed in Parliament, 
2 Bro. P. C. 294, Tomline's edit. ; Rex v. Reek, 2 Ld. Ray. 1447 ; Rex v. 
Hearie, 1 Str. 625; 11 Mod. 890; Rex v. Clarke, 2 East, 75; Rex v. 
Courtenay, 9 East, 246 ; Id. 267.) A party becomes a corporate officer 
when he is sworn in or otherwise lawfuHy admitted, and not when he is 
elected. (Rex v. Swyer, 10 B. & 0.486.) 

By the Municipal Corporation Act (sect. 50), it is enacted, <• That no per- 
son elected a mayor, alderman or councillor, or auditor or assessor for any 
borough, shall be capable of acting as such, except in administering the 
declaration hereinafter contained, until he shall have made and subscribed 
before any two or more such aldermen or councillors (who are hereby 
respectively authorized and required to administer the same to each other) a 
declaration in the words or to the effect following, (that is to say :) 

^«« I, A. B., having been elected mayor [or alderman, councillor, auditor^ 
or assessor3 for the borough of ' , do hereby declare, that I take the said 
office upon myself, and will duly and faithfully fulfil the duties thereof, 
according to the best of my judgment and ability: [and in the case of the 
party being qttalified by estate, say,"] and I do hereby declare that I am seised 
or possessed of real or personal estate, or both [as the case may be,"] to the 
amount of one thousand pounds, or five hundred pounds, [as the case tnay 
require,] over and above what will satisfy all my debts.] 

(« And that every alderman who shall have made and subscribed the fore- 
going declaration in respect of estate shall once in every period of three 
years, if required in writing so to do by any two members of the council, 
r* 1^0*1 ^^^^ ^^^ subscribe a declaration that he is qualified to the same 
L J "^amount in real or personal estate, or both, as the case may then be, 
as the amount mentioned in the declaration originally made and subscribed 
by him ; provided always, that nothing in this act contained shall be con- 
strued to dispense with the obligation of any person to make and subscribe 
the declaration provided and enjoined by an act made in the ninth year of his 
late Majesty George the Fourth, intituled « An act for repealing so. much of 
several Acts as imposes the Necessity of receiving the Sacrament of the 
Lord's Supper as a Qualification for certain Offices and Employments.' " 
Sect. 51 enacts, *< That every person duly quatified who shall be elected to 
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the office of alderman, coancillor, auditor or assessor, aod every councillor 
mrfao shall be elected to the office of mayor for any borough, shall accept 
such office to which he shall have been elected, or shall in lieu thereof pay 
to the mayor, alderman and burgesses of such borough, such fine not exceed* 
ing fifty pounds in case of aldermen, councillors, auditors, or assessors, and 
such fine not exceeding one hundred pounds in case of mayor, as the council 
of such borough by a bye*Iaw to be made as hereinafter provided shall declare 
in that behalf, and such fine if not duly paid shall be levied by the warrant 
of any justice having jurisdiction within the borough, who is hereby required 
on the application of the council to issue the same, by distress and sale of 
the goods and' chattels «f the person so refusing to accept office, with the 
reasonable charges of such distress ; and every such person so elected shaU 
accept such office by making and subscribing the declaration hereinbefore 
mentioned within five days after notice of his election, otherwise such per- 
son shall be liable to pay the said fine as for his non-acceptance of such 
office, and such office shall thereupon be deemed to be vacant and shall be 
/iUed up by afresh election, to be made in the manner hereinbefbre men« 
tioned : provided always, that no person disabled by lunacy or imbecility of 
mind, or by deafness, blindness, or other permanent infirmity of body, shatt 
be liable to such fine as aforesaid ; provided also, that every person so elected 
to any such office who shall be above the age of sixty-five years, or p#tB|-] 
♦who shall have already served such office respectively, or paid the L J 
fine for not accepting such office respectively, within five years from the 
day on which he shall be so re-elected, shall be exempted from accepting or 
serving the same office if he shall claim such exemption within five days 
after notice of his election : provided always, that nothing in this act con- 
tained shall extend to compel the acceptance of any office or duty whatever 
in any borough by any military, naval, or marine officer in his Majesty's 
service on full pay, or by any officer or other person employed and residing 
within any of his Majesty's dock-yards, victualling establishments, arsenals, 
or barracks." (And see 6 & 7 Will. 4, c. 134, s. 8, ante, 134.) 

The sftat. 9 Geo. 4, c. 17, after referring to the acts usually called the 
Corporation and Test Acts, viz. 13 Car. 2, stat. 2, c. 1 ; 25 Car. 2, c. 2; 
and 16 Geo. 2, c. 30; and reciting the expediency of repealing so much of 
them as imposes the necessity of taking the sacrament of the Lord's Supper, 
according to the rites or usages of the Church of England, proceeds to 
repeal such parts of the said acts. (Sect. 1.) The second section substi- 
tutes in lieu thereof a declaration « upon the true faith of a Christian," not 
to injure, weaken, or disturb the Protestant Church as it is by law estab- 
lished in England, and enacts «• That every person who shall thereafter be 
placed, elected, or chosen in or to the office of mayor, alderman, recorder, 
bailiflT, town-clerk, or common councilman, or in or to any office of magis- 
tracy, or place, trust, or employment relating to the government of any city, 
corporation, borough, or cinque-port, within England and Wales or the 
town of Berwick-upon-Tweed, shall mthin one calendar month next before 
or upon Ids admission into any of the aforesaid offices or trusts make and 
subscribe the said declaration." Sect. 3 enacts, «• That the said declaration 
shall be made and subscribed as aforesaid, in the presence of such person 
or persons respectively who by the charters or usages of the scfid respective 
cities, corporations, boroughs, and cinque-ports ought to administer the oath 
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r*lfi21 '^' ^^ ^^^ execution of the said offices or places respectively, ^and 
L -^ in default of such, in the presence of two justices.'* Sect. 4 enacts 
M That if any person placed^ tleeiedf or chosen into any of the aforesaid 
offices or places shall omit or neglect to make and subscribe the said decla- 
ration in manner above mentioned, tuch placing^ election^ or choice shall be 
void ; and that it shall not be lawful for such person to do any act in the 
execution of the office or place into which he shall be so chosen, elected, or 
placed." Sect. 5 enacts, «« That where it would heretofore have been 
necessary for any person to take the sacrament of the Lord's Supper in 
respect of any office, dbc, he shall within six xalendar months after his 
admission to such office, dbc., make and subscribe the aforesaid declara- 
tion, or in default thereof his appointment to such office, &c., shall be wholly 
void." 

Strictly speaking, every person elected to any corporate office (except 
sheriff, 5^6 Will. 4* c. 28,) is bound to make the declaration prescribed 
by G^o. 4, c. 17, <« within one calendar month next before or upon his 
admisaiofif^^ and if required to do so when he applies to be admitted, and 
he refuse (not having made such declaration within one calendar month 
previously,) his election may be declared void, and another person elected 
to supply his place. (Humphery v. The Ctueen, in error, 10 Ad. & Ell. 
835 ; 3 Per. & D. 691.) If admitted without making such declaration his 
title is defeasible, and he may be ousted by judgment upon a quo warranto 
information. (Reg. v. The Mayor, &c.., of Cambridge, 4 Per. & D. 294; 
Id. 305, per Coleridge, J.) But ever since the year 1743 annual indem- 
nity acts have regularly passed, and one is always in force, by virtue 
whereof a party elected may make the necessary declaration nunc pro tunc, 
the effect of which is to render the election and admission good ab initio, 
provided such office has not been then already vacated by judgment or 
legally filled up and enjoyed by another. (Rex v. Parry, 14 East, 550 ; 
Rex V. Bridge, 1 M . db S. 76: Rex v. Hawkins, 10 East, 211, S. C, in 
error, 2 Dow, 124 ; Reg. v. The Mayor, &c., of Cambridge, 4 Per. & D. 
r*1!)R1 "^"^O '^^^ annual ^indemnity act is prospective as well as retro- 
L -' spective, and extends to persons who may be in default during the 
time for which it is made, and is not limited to those who had incurred 
penalties or disabilities before it was passed, it being the intention of the 
legislature to extend the time for taking the oaths and performing the other 
acts required of persons filling certain offices. (In Re Steavenson, 2 B. & 
C. 34.) 

By 10 Geo. 4, c. 7, Roman Catholics elected to any corporate office are 
required within one calendar month next before or upon their admission to 
take the oath thereby appointed, instead of the oaths of allegiance, 
supremacy, and abjuration. In case of refusal or neglect, their election 
will become void or voidable in precisely the same manner as under the 
Stat. 9 Geo.. 4, c. 17. 

The admission of a corporate officer cannot be avoided solely on the 
ground that one of the two aldermen or councillors,. before whom he made 
the declaration, &c., had not a gookland valid title to his office. (See 5 & 
6 Will. 4, c. 76, s. 63 ; Rex v. Slythe, 6 B. & C. 240 ; 9 D. & R. 226.) 

Fifthly: — -A person, although duly elected and admitted to an ofiicef 
may subsequently become disqualijied to continue in such office^ in which 
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case, if he afterwards presume to act, a quo warranto iDformation will be 
granted against him. 

By the Municipal Corporation Act (sect. 52,) it is provided and enacted, 

«« That if any person holding the office of mayor, alderman, or councillor 

for any borough shall be declared bankrupt, or shall apply to take the 

benefit of any act for the relief of insolvent debtors, or shall compound by 

deed with his creditors, or being mayor shall be absent for more than two 

calendar months, or being an alderman or councillor for more than six 

months at one and the same time, unless in case of illness, from the borough 

of which he shall be mayor, alderman, or councillor, then and in every 

such case such person shall therevpon immediately become disquaiiJUdf 

and shall cease to hold the office of such mayor, *alderman, or coun- r^i pr^-i 

cillor as aforesaid, and in the case of such absence shall be liable to I- -' 

the same fine, to be recovered in the same manner, as if he had refused to 

accept the said office, and the council thereupon shall forthwith declare the 

said office to be void^ and shall signify the same by notice in writing under 

the hands of three or more of them, countersigned by the town-clerk, to be 

affixed in some public place within the borough, and the said office shall 

thereupon become void; but every person so becoming disqualified and 

ceasing to hold such office on account of his being declared a bankrupt, or 

of his applying to take the benefit of any act for the relief of insolvent 

.debtors, or having compounded with his creditors as aforesaid, shall, on 

obtaining his certificate or on payment of his debts in full, be capable (if 

Otherwise qualified) of being re-elected to such office, and every person 

becoming disqualified to bold such office on account of absence as aforesaid, 

shall on his return to such borough bis capable of being. re-elected to sucn 

office, provided he shall then be otherwise qualified." 

In cases falling- within the above section, the office must be declared void 
by the council in the manner therein mentioned before there will be any 
vacancy in the office which can lawfully be filled up. (Reg. v. The 
Mayor, &c., of Leeds, 7 Ad. & Ell. 963; 3 N. & P. 145; Rex v. The 
Mayor, &c., of Winchester, 7 Ad. & Ell. 215 ; 2 N. & P. 274.) Such a 
declaration duly made is equivalent to judgment of ouster upon a quo war- 
ranto information. (Reg. v. Ricketts, 3 N. & P. 151.) 

It was formerly held that the. non-residence of a free-burgess within a 
borough was not a sufiicient ground for an information in the nature of a 
quo warranto against such free-burgess, without a previous amotion, or 
some other proceeding previously had against him for such non-residence. 
(Rex V. Ponsonby, in error, 2 Bro. P. C. 311 ; 1 Ld. Ken. 1 ; 1 Ves. J. 1 ; 
Sayer's R. 245.) So the court would not grant such an information agafnst 
an alderman or other officer of a borough for non-residence until be had 
been *amoved by the corporation. (Rex. v. Heaven, 2 T. R, 772.) p»icf'-i 
*« Wherever a person has been once duly elected into a corporate L ^ 
office, and forfeits it by misconduct, his amotion by the corporation is a 
previous and necessary step to be taken before this court will grant an 
information in the nature of a quo warranto against him. For where a cor- 
porator neglects the duties of his office, the corporation should first take 
cognizance of it, and deprive him, and then it may properly be brought 
before this court." (Per Ashhurst, J., 2 T. R. 776, S. C.) Where, how- 
ever, the validity of the defendant's election to a corporate office or fran- 
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chise depended upon a bona fide residence in the horoQgh previous to such 
election, the court would entertain the question ; and if upon full consideia- 
tion of all the facts appearing on the affidavits they were satisfied there had 
been a sufficient bona fide residence, they would discharge the rule. (Bex 
V. Sargent, 5 T. R. 466 ; Rex y. Orde, 8 Ad. & Ell. 420, note.) If not 
so sa^tisfied, they would make the rule absolute in order that the question of 
bona fide residence might be submitted to a jury. (Rex v. The Duke of 
Richmond, 6 T. R. 560.) 

A person who has been duly elected and admitted as an alderman or 
councillor of a borough, may afterwards become disqualified to continue 
in such office under i^ect. 2S of the Municipal Corporation Act. (Ante, 
139.) But in such cases the council cannot declare the office vacant and 
proceed to a fresh election, as under sect. 52. (Reg. y. Ricketts, 3 N. & 
P. 151.) If the party so becoming disqualified continue to act, a quo war- 
ranto information will be granted against him. 

If an alderman or councillor cease to be on the burgess-roll, he becomes 
disqualified, (Rex v. The Mayor &c. of Oxford, 6 Ad. & Ell. 349 ; 1 N. & 
P. 474 : Reg. v. Ricketts, 3 N. A P. 151 ; Reg. v. Harvey, 20 Law J., O, 
B., 282 ;) but whilst actually on the burgess-roll for the time being, his title 
to other corporate offices cannot be questioned, solely on the ground that he 
is not entitled to be on the burgess-list. (6^7 Will. 4, c. 104, s. 7 ; ante* 
134.) 

r*15fi1 ^ ^"^ warranto information will be granted against a ♦Corporate 
L -J officer who accepts a second incompatible office- Where different 
persons 611ing two offices would be in the relation of master and servant to 
each other, such offices ore incompatible, and cannot be held together by the 
same person. Thus, the offices of aJderman and town-clerk of a borough 
are incompatible, and therefore an alderman vacates his office by accepting 
the appointment of town-clerk. (Rex v. Tizzard, 9 B. & C. 418 : Rex v. 
Pateman, 2 T. R. 777.) So the offices of a jurat and town-clerk are incom- 
patible ; and the acceptance of the laHer (ahhough an inferior office) will 
vacate the former. (Milward v. Thatcher, 2 T. R. 81.) So the offices of 
capital burgess and town-clerk seem incompatible.. (Rex v. Bond, 6 D. & 
R. 333 : Rex Lawrence, 2 Chit. R. 371.) So the offices of town councillor 
and clerk of the Court of Requests of a borough (appointed by the council 
of the borough) are incompatible ; and therefore where the council appoint 
a councillor to be such clerk, and he accepts the appointment,lie thereby 
vacates his office of to^n councillor. (Staniland v. Hopkins, 9 Mee. & W. 
178 ; Id. 193.) But the offices of capital burgess and steward have been 
held not to be necessarily incompatible. (Rex v. Trelawney, 3 Burr. 
1615.) In Rex v. Jones, (1 B. & Adol. 677,) .the court held that the 
office of town-clerk, clerk of the peace and prothonotary of the borough of 
Carmarthen, were not incompatible with the office of a common councilman 
of the borough ; for that the common council neither appointed such town- 
clerk, &/C., nor paid him, nor had any power to make bye-laws to regulate 
his fees ; nor did they audit his accounts. (But now see 5 &) 6 Will. 4, c. 
76, s. 58; 8 Ad. & Ell. 185, note: Staniland v. Hopkins, supra.) The 
acceptance by a person holding a corporate office of another incompatible 
office not corporate^ does not operate as an absolute avoidance of the 
corporate office, though it may be ground of amotion ; and the acceptance 
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of an incompatible office does not operate as an absolute aroidance of a for- 
mer office in any case where the party coaid not divest himself of that 
office by his own act, and without the concurrence of another p«|g.«n 
•authority to his resignation, or amotion, unless such authority be L J 
privy and consenting to the second appointment. (Rex r. Patteson, 4 B. 
& Adol. 0.) ««It would be an anomaly in* the law, if a public officer, 
who could not directly resign, or be removed without the concurrence or 
privity of a superior authority, should be able to accomplish the same 
object indirectly by an acceptance of an incompatible office : a sheriff for 
instance, who is indictable for not accepting or exercising his office, might 
relieve -himself, without the concurrence of the Crown, by being elected 
to the office of coroner, and other instances of the same kind might be 
put." ^Upon principle, not conflicting with any of the authorities, it 
seems that an officer cannot avoid his office by accepting another, unless 
his office be such as he could determine by his own act simply, or unless 
that authority concurs in the new appointment which could accept the sur- 
render of or amove from the old one." (Per Parke, J., S. C. pp. 23. 26.) 
An appointment by a corporation of an alderman to be their town-clerk is 
(when accepted by him) equivalent to an amotion from the office of alder* 
man. (Rex v. Pateman, 2 T. R. 7T7.) So, an appointment by the coun- 
cil of a borough of one of the councillors to be clerk of the Court of Requests 
of the borough, when accepted by him, vacates his office of councillor. 
(Staniland v. Hopkins, 9 Mee. & W. 178 ; Id. 193.) The offices of alder- 
man of a city and county treasurer are incompatible : so the office ot 
justice of the peace and county treasurer are incompatible ; but the 
appointment of treasurer, in such cases, seems void ; for an alderman or 
justice is incapable of being elected county treasurer. (Rex v. Patteson, 
supra.) So, if a justice of the peace be appointed overseer by an order ot 
sessions, it seems that the court would quash such order, upon the ground 
that as justice he was disqualified or exempt from being overseer, the offices 
being incompatible. (Rex v. Gayer, 1 Burr. 245, recognized by Parke, J., 
in Rex v. Patteson, 4 B. &) Adol. 23.) To support an application for a quo 
warranto information for exercising a public office, after having accepted a 
second incompatible *one, the affidavits must clearly shew that the r-g^|-Q-i 
two offices are incompatible ; and that the first office was one which L J 
the defendant could resign either of his own accord simply, or with the 
concurrence of those consenting or privy to his second appointment. (Rex 
V. Patteson, supra.) And that he was legally appointed to the second office 
(Rex V. Day, 9 B. & C. 702 ; 4 M. & R. 541,) and duly accepted it. (See 
post, Ch. IV. s. 3.) Where a capital burgess was elected an alderman 
under an election which afterwards turned out to be void, and he accepted 
such office, and concurred in the election of another person to supply his 
place of capital burgess (the two offices being incompatible) : — held, that 
he ceased to be a capital burgess. (Rex v. Hughes, 5 B. & C. 887 ; D. &> 
R. 443 : and see Rex v. Hughes, 8 D. & R. 708.) 

Before the passing of the Municipal Corporation Act, an elected officer 
might resign by parol, or in writing. And if, after such resignation had 
been accepted, he presumed to act as though he continued in office, a quo 
warranto information might be obtained against him. (Rex v. Payne, 2 
Chit. R. 367 ; Rex v. Rippen, 1 Ld. Raym. 563 ; Salk. 443, S. C.) But 

JuNB, 1847.— 22 
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it seems that a mayor, aldennan, coancillory auditor, or asseasor* who has 
been*once duly elected and admitted, and has not since become legally dia- 
qaalified to hpid the office, cannot now resign, except upon payment of a 
fine pursuant to 6 db 7 Will. 4, c. 104, s. 8. (Ante, 134.) 

A quo warranto information lies in case of nonlaser or long neglect of a 
franchise, or mis-user or abuse of it, 3 Blac. Com. c. 17 ; Peter r. Hendall, 

6 B. & C. 703 ; Maydenhead Case, Palm. 76 ; 2 Inst. 496 ; 1 Salk. 374 ;j 
as where the Mayor and common council of a borough improperly admittea 
foreigners and strangers to the freedom of the town. (Anon., 12 Mod. 225; 
1 8alk. 374 ; Bull. N. P. 208.) 

For what Officei and Franehiies,'] — We now proceed to consider in 
respect of what offices and franchises a quo warranto information will be 
granted against a person having a defective title. 

r*i 'ton *The most common and frequent instances are those of mayor, 
L -^ alderman, councillor, auditor, or assessor of a municipal corporation. 
We have already considered the cases relating to such offices, in discas- 
sing the nature of the objections which may be made to the title of a public 
officer. (Ante, 130 to 158.) 

A quo warranto information may be obtained against any person who 
unlawfully claims to be and to act as a freeman of a borough, (Reg. r. 
Pepper, 7 Ad. & Ell. 746 ; 3 N. & P. 164 ; Rex v. Hill, 5 T. R. 376, 
note ; 2 Gude, 262. 264. 270. 282 ;) or as a burgess, if on the burgess-roll, 
and he has voted or otherwise acted as a burgess. (Reg. v. Pepper, supra ; 
Rex V. Parkyn, 2 B. & Adol. 690 ; Rex v. Warlow, 2 M. & S. 75 ; Rex 
V. Knight, 4 T. R. 419; Rex v. Adam Smith, 6 T. R. 376, note ; 2 Gude, 
272. 277. 281. 287.) But as, since the Municipal Corporation Act, the 
office or franchise of a burgess is an annual one, and his title may be ques* 
tioned in the court of revision for the borough, the Court of dueen's Bench 
will not now grant a quo warranto information against him, unless the appli- 
cation be made immediately after the defendant was inroiled and acted as a 
burgess, or any delay in making the application be satisfactorily accounted 
for: therefore, where the defendant was inroiled in October, and acted and 
voted as a burgess on the Ist of November, an application made towards the 
end of the following Hilary term was held too late, notwithstanding the stat. 

7 Will. 4 and 1 Vict. c. 78, s. 23. (Reg. v. Hodson, T. T. 1842 ; 20 Law 
J., QL, B., 219 ; and see Reg. v. Anderson, 2 Gale & D. 113.) Questions 
respecting the title of a burgess more frequently arise upon applications for 
a mandamus to insert the party's name upon the burgess-roll pursuant to 1 
Vict. c. 78, s. 24. (See Reg. v. The Mayor of Harwich, 8 Ad. & Ell. 919; 
1 P. & D. 134 ; Reg. v. The Mayor of Eye, 9 Ad. & Ell. 670 ; 2 P. & 
D. 348 ; Reg. v. The Mayor of Bridgnorth, 10 Ad. & Ell. 66 ; 2 P. & D. 
317 ; Reg. v. The Mayor of Lichfield, 1 a. B. 453 ; 1 Gale & D. 28.) A 
quo warranto information has been granted against a free burgess, (Rex v. 
r*lflO"] ^^y^*^^» 6 B. & C. 240 ; «Rex v. Tate, 4 East, 337 ; Rex v. Bond, 
L *^"J 2 T. R. 767 ; 2 Gude, 215. 263 ;) a capital burgess, (Rex v. Ben- 
ney, 2 B. & Adol. 684 ; Rex v. Lawrence, 2 Chit. R. 371 ; Rex v. Bond, 
6 D. & R. 333 : Rex v. Trelawney, 3 Burr. 1615 ; 2 Gude, 274. 279 ;) and 
against one claiming a right to vote by virtue of a burgage tenement. 
(Borough of Horsham case, 3 T. R. 599, note.) So, against a master and 
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coancillor of a borough, (2 Gade, 278 ;) a commonalty steward of a borough, 
' (6 Went. Prec. 81 ;) an assistant of a borough, (2 Gude, 255 ;) the recorder 
of a borough, (Rex v. Sandys, 2 Barnard. 801 : Rex v. The xMayor of Col- 
chester, 2 T. R. 259 ;) the town-clerk or clerk of the peace of a borough, 
(Reg. V. Thomas, 8 Ad. & Ell. 183 ; 3 N. db P. 288 : Rex v. Harris, 6 Ad. 
& Ell. 475 ; 1 N. & P. 576 : Rex v. Shebbeare, Glover on Municipal Cor- 
poraiions, 704. 706: Rex v. Davies, I.Man, db Ry. 538: Rex v. Lloyd, 2 
Barnard. 310; 2 Gude, 262 ;) the sheriff of a borough, (Rex y. Whitwell, 

5 T. R. 85 ;) the coroner of a borough or county, (Reg. v. Taylor, 11 Ad, 

6 Ell. 949 ; 3 Per. & D. 652, S. C. : Rex v. Sayer, 5 T. R. 876, note ;) 
the portreeve of a borough, (9 Ann. c. 20, ss. 1. 4: Rex v. Richards, 9 
East, 469 : Rex v. Mein, 3 T. R. 596 ; 5 T. R. 376, note ;) 2 Gude, 261. 
!273 ;) the bailiff of a borough, (9 Ann. c. 20, ss. 1.4: Rex v. The Duke 
of Richmond, 6 T. R. 560 : Rex v. Sargent, 5 T. R. 466 ; Id. 376, note ; 
2 Gude, 280. 310 ;) the bailiff or sub-bailiff of a borough, (Rex v. High- 
more, 5 B. & A. 771 ; 1 D. & R. 438 ; 2 Gude, 271 ;) the bailiff of a 
borough and manor, he being as such a prescriptive officer of the court-leet, 
(Rex V. Bingham, 2 East, 308 ;) the bailiff of a borough, such office <« touch- 
ing the election and return of burgesses to serve in Parliament for the 
borough,'* (Rex v. M»Kay, 4 B. & C. 351 ; 6 D. & R. 432, S. C. ;) the 
bailiff of a ville, (Rex v. Boyles, 2 Stra. 83.6 ; 2 Ld. Raym. 1559 : Rex v. 
Thompson, 5 T. R. 376, note.) So, against constables of all descriptions, 
ex. gr. the constable of a parish, (Rex v. Goudge, 2 Stra. 1213 ;) of a bo- 
rough, (Rex V. Wallis, 5 T. R. 375 ; Id. 376, note ;) of a township, (Rex 
V. Lane, 5 B. & A. 488 ;) the chief constable of a hundred, (Rex v. p*,^.-, 
*Ilagsdale and Rex v, Baynes, 5 T. R. 376, note;) of a wapentake. L J 
(Reg. V. Watkinson, 10 Ad. & Eli. 288.) 

So it lies against a person for unlawfully exercising the office of, justice 
of the peace of a borough, (Reg. v. , 2 Cowp. R. 368 : Rex v. Pat- 

teson, 4 B. & Adol. 9 ;) justice of the peace of a liberty, lordship, or manor, 
(Rex V. Mashiter, 6 Ad. &EII. 153 ; 1 N. & P. 314, S. C. :) so for hold- 
ing a court of record within a charter borough, and presiding therein in the 
absence of the bailiffs, the defendant not being one of them ; but judgment 
of ouster given thereon will be without costs, (Rex v. Williams, 1 Burr. 402 ; 
2 Ld. Ken. 68 :) so for holding a court-leet after long disuser, without shew- 
ing a title from the original grant : (Rex v. Bridge, 1 W. Blac. 46 :) but in 
another similar case the court refused the information at the instance of the 
lord of the hundred, there appearing to be another remedy, (Rex v. Cann, 
Andrews, R. 14; 3 Burr. 1822:) and so where the court-leet ha(f been 
held time out of mind. (Rex v. Medlicoat, 2 Barnard. 221.) It lies against 
the steward of a court-leet (but not of a court baron,) (Rex v. Hulston, 1 
Stra. 621 ; Anon,, 1 1 Mod. 383 ;) the chief clerk or deputy-clerk of a court- 
leet, (Rex T. Alihrop and Another, 2 Ld. Ken. 17 ;) the^ bailiff of a court- 
leet, he being a prescriptive officer and having power to summon and select 
the jury, (Rex v. Bingham, 2 East, 308 ;) the registrar and clerk of a court 
of requests, (Rex v. Hall, 1 B. & C. 237 :) so against one claiming to return 
elizors of a borough or manor. (Rex v, Hawkins, 5 T. R. 376, note.) 

Whether a supposed office has any legal existence or not in the particular 
case, yet if it be an office known to the law generally, (as clerk of the peace, 
&c.,) and a person usurps it, a quo warranto lies. (Per Littledale» J., in 
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Reg. y. Thomas, 8 Ad. & Ell. 188.) So, qao warranto lies for setting ap 
a new office touching the administration of justice, or puhlic rule and gov- 
ernment, as bailiff of a ville ; (Rex y. Boyles, 2 Stra. 836 ;) where the court 
said*— •« Suppose a man should set up to preside at Islington as a public 

. _^ officer, and have insignia carried before him, is he not to be *pun- 
L -^ ished for this, and have you any other way to come at him but by 
such an information ?*' 

An information in the nature of a quo warranto will be granted against a 
person unlawfully claiming to be and exercising the office of Master of the 
Fellowship of the* Patten Makers' Company of the city of lyoodon, (Rex y. 
Bumstead, 2 B. db Adol. 699 ;) Master of the Merchant Tailora' Company 
in London, (Rex y. Attwood, 4 B. db Adol. 481 ; 1 Ney. & M. 286 ;) Master 
of the Company of Coopera in London, (6 Went. Prec. 63 ;) or to be a 
member of the Company of Tailora in Lichfield, (Rex y. Wakelin, 1 B. &• 
Adol. 50 ;) for such offices are connected with political franchises. 

In Rex y. Regnell, (2 Stra. 1161,^ the Court held, that an information ia 
the nature of a quo warranto would lie for claiming an exclusive ferry oyer 
the riyer Thames from Laleham, but discharged the rule because it only 
appeared the defendant took money of passengers, which is not setting up 
an exclusiye right. There are many other instances in which a quo war- 
ranto information will lie for the usurpation o( franchises of a public nature, 
as fairs, markets, &c. (Coroyn's Dig. tit. duo Warranto (A), ante. 111; 
Buller*s N» P. 208.) But in seyeral of them, and indeed in some of those 
aboye enumerated, U seems that the information can be exhibited only by 
and in the name of the attorney-general ex officio. (Rex y. Marsden, 3 
Burr. 1817.) Others do not fall within the stat. 9 Ann. c. 20, and in such 
cases no costs are recoyerable against the defendant. 

II. In what Cases refused,] — An application for leaye to file an informa- 
tion in the nature of a quo warranto will not be granted where the informa- 
tion ought to be filed (if at all) by and in the name of the attorney-general 
ex officio. Thus, it will not be granted against a corporation as a body, to 
shew by what authority they claim to act as a corporation. (Rex y. The 
Corporation of Carmarthen, 2 Burr. 869; 1 W. Blac. 187, S, C.) Nor 
eyen against certain specified individuals for claiming to act as a corporation, 
r»lfi^l *(^®^ ^' ^g^6"> 10 S- ^ CJ. 230.) Nor can the charter of a cor- 
L -^ poration be indirectly attacked through the medium of a quo war- 
ranto information against one of its officers, at the instance of a priyate 
relator. (The Queen v. Taylor, 11 Ad. & Ell. 949 ; 3 Per. & D. 652, S. 
C.) But if the application against a member of a corporation be founded 
upon grounds afiecting his individual title, it is no answer that the same 
objection applies to the title of every member of the corporation, (Rex v. 
White, 5 Ad. & Ell. 613 ; 1 Ney. & P. 84, S. C. ; Rex y. Parry, 6 Ad. 
& Ell. 810; 2 N. & P. 414, S. C. ;) although such a circumstance may 
influence the court in the exercise of its discretion, and coupled with other 
facts, may induce them to refuse the application. (Ante, 125.) Where a 
corporation was dissolved, and no corporate body existed in fact at the time, 
the court refused to grant an information in the nature of a quo warranto 
against an individual, for an impertinent claim to be returning officer at an 
election of membera to serye in parliament, by yirtue of his haying been 
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elected an alderman while the corporation existed in fact ; there being no 
civil right in controversy, bat it being rather the ground of a proceeding in 
poBnam by the attorney-general. (Rex v. Saunders, 3 East, 119.) 

The court will not grant a quo warranto information to try the validity of 
an election to the office of churchwarden ; for that is not an usurpation on 
the rights or prerogatives of the crown, for which only the old writ of quo 
warranto lay ; and ah information in the nature of a quo warranto can only 
be granted irr'such cases. (Rex v. Shepherd, 4 T. R. 381.) ** It has been 
expressly decided over and over again, that a quo warranto information 
does not lie against overseers." (Per Patteson, J., in Rex v. Carpenter, 1 
Nev. & P. 774 ; Rex v. Daubney, 1 Bott's Poor Law, pi. 384 ; 2 Stra, 
1 196.) So it will not lie against a person for usurping the office of gov- 
ernor and director of the poor, elected annually by rated inhabitants, under 
a local act for the government of the poor and maintenance of the nightly 
watch, with extensive powers. (Rex v. Ramsden, *3 Ad. & Ell. f#j-^-i 
456; 5 Nev. & M. 325, S. C. : per Littledale and Patteson, t J 
Js. : dubitante Lord Denman, C. J.); nor against a person claiming to be 
the trustee of a parish for various local purposes, (Rex v. Hanley, 8 Ad. db 
£11. 463, per Lord Tenterden, C. J., Taunton, and Patteson, Js. : dissen- 
tiente Parke, J.) ; nor against a person for exercising the office of guar* 
dian of the poor for an union under the Poor Law amendment Act, 4 
& 5 Will. 4, c. 76. (In the matter of the Ashton Union, 6 Ad. db Ell. 784 ; 
Rex V. Carpenter, 1 N. & P. 773.) In H. T. 1816, an information in the 
nature of a quo warranto was granted against a person claiming to act as 
guardian of the poor in Exete/, under stat. 28 Geo. 3, c. 76 ; and that deci- 
sion was recognized and acted on in Rex v. Beedle, (3 Ad. & Eli. 476 ;) 
but the contrary has since been decided in the cases above mentioned. In 
Rex V. Carpenter, (1 Nev. & P. 774,) Lord Denman, C. J., said — «< The 
decision in Rex v. Beedle proceeded on the statement of that Exeter case 
by Mf. Dealtry, but the question was fully argued afterwards in Rex v. 
Ramsden, and the court was there of opinion that they could not grant 
an information for such an office ; and per Cur., * we do not feel ourselves 
at liberty to depart from the authority of Rex v. Ramsden.' " So an infor- 
mation in the nature of a quo warranto will not be granted against the sex- 
ton of a parish, for it does not concern the administration of justice nor any 
political right, and there is another remedy, viz. by an action for the fees, 
(Rex V. The Ministers and Churchwardens of Stoke Damerel, 5 Ad. db Ell. 
584 ; 1 N. & P. 56, S. C. :) nor against the steward of a court baron, that 
being only a private right and no court of record, (Rex v. Hulston, 1 Stra. 
^21 :) nor against the registrar of the corporation of the Bedford Level, he 
being a mere servant of the corporation, and his office not affecting any 
franchise or authority holden under the crown, (Rex v. The Corporation of 
the Bedford Level, 2 Smith's R. 535 ; 6 East, 356 ; Id. 367 :) nor against 
the clerk of the commissioners of land-tax, (Rex v. Thatcher, 1 Dowl. & 
Ry. 426 :) nor against a county treasurer who has been de facto elected 
*by the justices in quarter sessions, (Rex v. The Justices of Here- ^#1^0 
fordshire, 1 Chit. R. 709:) nor against a fellow of a college in L J 
Cambridge, (Rex v. Gregory, 4 T. R. 240, note :) not for setting up a 
rabbit-warren, (Ibbotson's case. Cases tempe Hardwicke, 261 : Rex v. 
Lowther, 1 Stra. 637 ; 2 Ld. B^y. 1409:) nor in the case of various other 
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priyate franchises for which the old writ of quo warranto lay. (See Comyn's 
Dig. tit. Ctuo warranto (A), ante, 111.) •• There is no instance of a qoo 
warranto having been granted by leave of the court against persons for 
usurping a franchise of a mere private nature not connected with public 
government." (Per Bayley, J., in Rex v. Ogden, 10 B. <& C. 233.) But 
a quo warranto information will be granted against a person unlawfully 
claiming to be Master of the Fellowship of the Patten Makers' Company of 
the City of London, (Rex v. Bumstead, 2 B. db AdoL 699 :) or Master of 
the Merchant Tailors* Company in London, (Rex v. Attwood, 4 B. & AdoL 
481 :) or Master of the Company of Coopers in London, (6 Went. Prec. 63 :) 
or to be a member of the Company of Tailors in Lichfield, Rex v. Wake- 
lin, 1 B. & Adol. 60:) for such offices are not altogether unconnected with 
public government and political rights, although perhaps not falling within 
the 9 Ann. c. 20. 

It is always in the discretion of the court to grant or withhold an infor- 
mation in the nature of a quo warranto, and they are bound to exercise b 
sound discretion upon consideration of the particular circumstances in each 
case. In Rex v. Wardroper, (4 Burr. 1964,) Lord Mansfield, C. J., said — 
«• The Stat, of 9 Ann. c. 20 had a view to the speedy justice to be done 
against usurpers of offices in corporations as well as to quiet the possession 
of those who had right ; and that act does not leave it to the discretion of 
the officer, as it was before, but puts it in the discretion of the court ; there^ 
fore the court must exercise a discretion. It would be very grievous if the 
information should go of course ; and it would be a breach of trust in the 
court to grant it as of course. On the contrary, the court are to exercise a 
r*lfi61 *90tmd discretion upon the particular circumstances of every case.'*^ 
L -^ In Rex v. Dawes, (4 Burr. 2022,) the court unanimously concurred 
in opinion that it was contrary to the true spirit and meaning of the stat. 9 
Ann. c. 20, to grant informations almost of course as had been the practice 
till of late years. They held that the true intent of the legislature in making 
this statute was, that the court should exercise a sound discretion according 
to the particular circumstances of the respective cases in which applications 
were made to them for granting such informations ; and that it was by no 
means meant that they should be granted of course. In Rex v. Sargent, 
(5 T. R. 467,) Lord Kenyon, C. J., said—" When Lord Mansfield first 
came into this court, he found that informations in nature of quo warranto 
were had almost for asking ; but he soon saw the impolicy and vexation of 
such a rule, and therefore, before he granted any such application, he can- 
rassed the case, and unless he found strong grounds for questioning the 
defendant's title, he (and the court sitting with him) always refused to let 
the information go. Such is the conduct which I am inclined to pursue, 
and therefore I shall consider all the circumstances of this case." And 
after going through the affidavits and commenting upon the facts, his lord- 
ship thus concluded — « Therefore upon the sound exercise of the court's 
discretionary power I see no reason for sending this to a trial." In various 
subsequent cases the court has acted upon the principle that it possesses a 
discretionary pbwer, and upon that ground has refused a rule even where a 
valid objection to the defendants title has been sheum. Thus where the 
assessors who acted with the mayor of a borough in revising the bur- 
gess lists were objected to as having been assessora of the borough 
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and not for the mayor's ward, and no satisfactory answer was giren 
to sach objection, the court refused a rule for an information on the 
grounds that no fraud was imputed, that no mischief appeared to have 
been done, that the prosecution if successful would probably dissolve 
the corporation, and that the prosecutors appeared •to have r#m-T 
that intention. (Rex v. Parry, 6 Ad. & Ell. 810 ; 2 Nev. & P. L ^^J 
414, S. G.) And under circumstances tending to throw suspicion 
on the motives of the relator, the court will not grant such applica- 
tion where the consequence will be to dissolve a corporation. (Rex v. 
Trevenen, 2 B. db A. 479 ; Rex v. Bond, 2 T. R. 767 ; but see Rex v. 
Wakelin, 1 B. 6b Adol. 50.) The court refused a quo warranto information 
against the steward of a borough for acting as a capital burgess, where there 
appeared to be an usage of one hundred years standing that the same 
person might fill both offices. (Rex v. Trelawney, 3 Burr. 1615.) So 
they refused a quo warranto information for holding a court-leet which had 
been so held time out of mind. (Rex v. Medlicoat, 2 Barnard. 221.) So 
the court refused an information in the nature of a quo warranto against the 
Vice-Ghancellor of the University of Cambridge for granting alehouse 
licenses and taking bonds with sureties from the persons licensed, and cer* 
tain fees payable thereon, because it appeared that the origin of the fran- 
chise was too remote to be traced to a legal origin, and that it had been 
partially recognized by ancient statutes and acted upon for centuries, 
although the course of proceeding had not been in all respects uniform ; 
and Littledale, J., in delivering the judgment of the court, said — <« By 
refusing this rule we do not prevent the parties from raising the question 
if they shall be so advised, nor prejudice its determination ; we decline only 
to render any assistance in originating the proceeding whioh may imply a 
suspicion in our minds that what has existed unquestioned for centuries is 
referable only to usurpation on the crown." (Reg. v. Archdall, 8 Ad. & 
Ell. 281. 289 ; 3 N. <& P. 696, S. G.) So the court refused a rule for a 
quo warranto information against the town-clerk of a borough, which was 
moved for in order to contest his right to compensation as a displaced officer 
under the 5 & 6 Will. 4, c. 76, s. 66, (Rex v. Harris, 7 Ad. & Ell. 475 ; 1 
Nev. & P. 576 ;) so against the coroner of a borough, where the object was 
to attack the charter of the corporation. *(Reg. v. Taylor, 11 Ad. p#t go-i 
& Ell. 949 ; 3 Per. & D. 652, S. C.) It is in exercise of the court's L ^ J 
discretionary power that they refuse informations in the nature of quo war- 
lanto a^ the instance of persons who have disqualified themselves to become 
relators. (See post, Ch. IV. s. 72 ; 2 Selwyn's N. P. 1172, 9lh ed.) 

For instances in which the court will refuse an application for an infor- 
mation in the nature of quo warranto upon technical grounds of objection 
independent of the substantial merits, see post, Ch. IV. s. 4. 
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•CHAPTER IV. 



OP THB APPLICATION FOR LEAVE TO FILE Alf INFORMATION IN THE NA- 
TURE OF aUO WARRANTO : 1. WITHIN WHAT TIME IT MUST BE MADE. 

2. BY WHOM IT MAY BE MADE, AND IN WHAT CASES THE RELATOR IS 
DISaUALIFIED. 3. THE NECESSARY AFFIDAVITS IN 80PPOET OF THE AP- 
PLICATION. 4. HOW THE MOTION IS MADE, AND CAUSE SHEWN AGAINST 
it; and herein of the objections and ANSWERS WHICH MAY BE 
MADE BY THE DEFENDANT —RULE DISCHARGED OR MADE ABSOLUTE—' 
OO0T8. 

1. Pfithin what T^me the •Application must he made.^ — By stat. 7 
Will. 4 & 1 Vict. c. 78, s. 23, it is enacted, •• that after the passing of this 
act [17th July, 1837] every application to the Court of King's Bench for 
the purpose of calling upon any person to shew by what warrant he claims 
to exercise the office of mayor, alderman, councillor, or burgess in any 
borough shall be made before the end of twelve calendar months after the 
election, or the time when the person against whom such application shall 
be directed shall have become disqualified, and not at any subsequent time." 

It seems doubtful whether the above section extends to applications 
against freemen. (See Reg. v. Pepper, 7 Ad. &, Ell. 745 ; 3 N. & P. 155.) 

Since the above act it has been decided, that, as the title of a burgess is 
an annual one, and may be objected to before the court of revision of the 
borough, the Court of Gtueen's Bench will not grant a quo warranto infor- 
mation against him unless the application be made in Michaelmas Term, or 
* immediately after the defendant has been enrolled and has acted as a bur- 
r*l7nl S^^^' ^' unless the delay be satisfactorily ^accounted for ; and there- 
L ^ fore, where the defendant was enrolled ift October, and acted and 
voted as a burgess on the 1st of November, and the application for the rule 
nisi was made towards the end of the following Hilary Term, the court 
afterwards discharged the rule on the ground that the application was too 
late. (Reg. v. Hodson, T. T. 1842, 20 Law J., Ct. B., 219 ; and see Reg. 
V. Anderson, 2 Gale & D, 113.) It is to be observed, that the mayor, 
auditors, and assessors are all cmnual officers. ^ . 

The election of councillors usually takes places on the 1st of November. 
It seems that in such case an application for a rule nisi on the first day of 
Michaelmas Term (2nd November) in the following year would be too late ; 
and therefore the application must be made before the end of Trinity Term, 
(less than eight months.) But where ah election of councillors takes place 
on the 2nd of November, (which sometimes happens, see 5 & 6 Will. 4, c. 
76, s. 30 ; 1 Vict. c. 78, s. 25,) it seems that an application made on the 
first day of Michaelmas Term in the following year would be in time. 
(Hardy v. Ryle, 9 B. & C. 603 ; 4 Nev. & M. 295, S. C. ; Williams v. 
Burgess, 12 Ad. & Ell. 635 ; 4 Per. & D. 443 ; 9 Dowl. 544, S. C. ; Ack- 
land V. Lutley, 9 Ad. & Ell. 879; 1 Per. & D. 636, S. C.) Under the. 
previous act of 32 Geo. 3, c. s, 1, it was necessary not only that the rule 
nisi should be moved for, but also made absolute, and the information 
actually filed before the expiration of the six years thereby limited. (Rex 
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V. Stokes, 2 M. & S. 71 ; Reg. v. Harris, 11 Ad. & Ell. 618 ; 3 Per. & D. 
266 ; 8 Dowl. 499, S. C*) But the language of the present act is difierent 
in that respect ; and it seems sufficient that the application he made, that is 
to say, if the rule nisi be applied for ^ at any time within the twelve calen- 
dar months thereby allowed. 

By 32 Greo. 3, c. 58, s. 1 , informations in the nature of quo warranto 
for the exercise of any office or franchise in any city, borough, or town cor- 
porate, must be exhibited within six years from the time when the defend- 
ant first actually took upon himself or held and executed the office •or f-#i«|-i 
franchise which is the subject of the information, such six years to be ^ '^ 
reckoned and computed from the day on which the defendant was actually 
admitted and sworn into such office or franchise. This statute is confined 
to corporate offices and franchises, (see ante, 129 ;) but the court in the 
exercise of their discretion will not in any other case permit an information 
in the nature of a quo warranto to be exhibited at the instance of a relator 
after the defendant had been in actual possession and user of the office or 
franchise for more than six years. Thus, in the case of a free miner of the 
Forest of Dean. (Reg. v. Harris, 11 Ad. & Ell. 518 ; 3 Per. & D. 266 ; 
8 Dowl. 499, S. C.) And if the six years expire after the rule nisi is 
obtained, but before it is made absolute, the rule will be discharged. (Rex 
V. Stokes, 2 M. & S. 71 ; Reg. v. Harris, supra.) Where a party had 
been sworn into and had exercised a corporate office for more than six years, 
but the objection to his title was that he had not been sworn in btfore the 
proper officer^ the court, in the exercise of their discretion, and without 
deciding whether he was protected by 32 Geo. 3,c. 58, refused to grant a quo 
warranto information against him. (Rex v. Brooks, 8 B. & C. 321 ; 2 
Man. & Ry. 389.) Indeed before the passing of that statute the court had 
" resolved in future to limit their own discretion in granting applications of 
this nature to six years ; beyond which time they would not under any 
circumstances suffer a party who had been so long in possession of his 
franchise to be disturbed." (Reg. Gen., E. T. 31 Geo. 3, 4 T. R. 284 ; 
Rex v. Dicken, 4 T. R. 282.) Nor would the court grant a quo warranto 
information to impeach a derivative title, if the person claiming the original 
title had been in the undisturbed possession of his office six years. (Rex 
V. Peacock, 4 T. R. 684.) The stat. 32 Geo* 3, c. 58, s. 3, enacted to the 
same efiect. But it has been held that the statute does not extend to cases 
wherein the title to one office is a qualification to hold another office ; and 
therefore, although the party had exercised the first for six years, the court 
made the rule absolute for an information for exercising the second 
*office upon a defect of title to the first. (Rex v. Stokes, 2 M. & r«i>roi 
S. 71.) L ^^"^J 

A person usurping a public office or franchise is liable to be fined, and 
therefore the court will make absolute a rule for a quo warranto information, 
although the defendant has since the rule nisi was obtained resigned his 
office, and his resignation has been accepted. (Rex v. Warlow, 2 M . db S. 
75.) But as a quo warranto information is now considered as a civil remedy 
to try the party's right to the office, and as the fine is merely nominal, it 
seems that in such a case the rule should be discharged upon payment of 
the relator's costs and a nominal fine to the Crown. In one case the court 
granted a quo warranto information for holding an annual office after its 
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close, in order to try a civil right. (Rex v. New Radnor, 2 Lord Ken. 
498.) But geoerally speaking if a party has been permitted to exercise 
an office for the whole period for which he was appointed, without bis 
right or title being questioned, the court will not allow a quo warranto infor- 
mation to be filed at the instance of a private relator after the defendant has 
ceased to be in the possession and enjoyment of the office. (Rex v. Harris, 
7 Ad. & Ell. 476 ; 1 N. <fc P. 676.) 

There does not appear to be any objection to the motion for the rule nisi 
being made on the last day of term* (I Qude, 166 ; Reg. v. Hodgson, 20 
Law J., €1. B.» 219.) But it is otherwise on application for criminal infer* 
mations. 

2. By whom ike Application may be made.'] — An application for an 
information in the nature of a quo warranto will be granted only at the 
instance of a competent relator^ u e. one having a. sufficient interest to war- 
rant his interference, and not having done any act rendering him disquali- 
fied to act as relator. There may however be two or more relators, and it 
seems that the information will be granted at the instance of any one of them 
who is duly quaUfied, although the others are incompetent Rex v. Sym- 
mons, 4 T. R. 223 ; Rex v. Blame, 4 Ad. & Ell. 664 ; Rex v. Parry, 6 
Ad. & Ell. 810; 2 N. & P. 414.) The proposed relator or relators 
f^^ipy^^n '^must swear that the motion is made at his or their instance as relator 
L *^''-' or relators. (Reg. Gen. M. T. 3 Vict. ; 1 1 Ad. & Ell. 2 ; 3 Per. & 
D. 1 ; post, 181.) No person should become a relator who is likely to be 
wanted at the trial as a necessary and material witness in support of the pro- 
secution, for the relator being personally liable to the defendant for his 
costs, is interested in the result of the proceedings, and so disqualified as a 
witness. 

A mere stranger to a corporation cannot in general be permitted to file a 
quo warranto information to impeach the title of a corporator, (Rex v. Kemp* 
1 East, 46, note ; Rex v. St. John, 2 Selw. N. P. 1172, note (h), 9th ed.,) 
unless he can shew that as an inhabitant of the borough he is subject to the 
local jurisdiction of the body corporate. (Rex v. Hodge, 2 B. & A. 344, note.) 
But where the objection to the title of thejdefendants as councillors was that 
they had not received the sacrament within twelve months previous to their 
election under 13 Car. 2, stat. 2, s. 1, the court overruled the objectioii 
raised by them, that it did not appear that the party making the application 
had any connection with the corporation ; and Ashhurst, J., said, " Where 
the application is made merely to disturb the local peace of corporations, it 
is right to inquire into the motives of the party, to see how far he is con- 
nected with the corporation. But the ground on which this application is 
made is to enforce a general act of Parliament which interests all the corpo- 
rations in the kingdom, and therefore it is no objection that the party apply- 
ing is not a member of the corporation. Another reason why we may more 
safely interfere in this case is, because the application does not tend to a 
dissolution of the corporation." (Rex v. Brown, 3 T. R. 574, note.) An 
inhabitant of a borough, who is subject and liable to be afiected by the 
borough rates, is clearly a competent relator without being a burgess. (Rex 
, Parry, 6 Ad. & Ell. 8.10 ; 2 Nev. & P. 414 ; Reg. v. Quayle, 1 1 Ad. & 
11. 508.) A burgess or other member of the corporation is a good relator, 
though the affidavits disclose matter tending to dissolve the corporation. 
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(Rex V. White, 6 Ad. •& Ell. 613; 1 Ner. db P. 84; Reg. r. rti^-.-. 
Parry, supra.) Any burgess is a competent relator againat a per- ^ -' 
8CM1 exercising the office of town-clerk, though the right of electing to that 
office to be in a select body. (Rex ▼. Davies, 1 Man. db Ry. 538.) Where 
the relator was a burgess and freeman, but it appeared also that he was a 
man in low and indigent circumstances, and there were strong grounds of 
suspicion that he was applying, not on his own account or at his own 
expense, but in collusion with a stranger who had used threats that unless 
the defendant came over to his party he would dissolve the corporation, 
&>c., and it appeared likely that the proceedings would have that effect, the 
court abstained from making the rule absolute* (Rex v. Trevenen, 2 fi. db 
A. 339 ; Rex v. Bond, 2 T. R. 767.) But it has since been held, that it 
is no objection that the person applying is in low and indigent circu m- 
stances, and that there is a strong ground of suspicion that he is applying, 
not on his own account or at his own expense, but in collusion with a 
stranger. The court however, in a case of this kind required security for 
costs. (Rex V. Wakelin, 1 B. & Adol. 50.) The court will not stay pro- 
ceedings in a quo warranto information, until the prosecutor give security 
for costs, on the ground that the relator is in insolvent circumstances, where 
it appears that he is a corporator and no fraud is suggested. (Re^ v. 
Wynne, 2 M . & S. 346.) But it is otherwise where the relators do notact 
bona fide. (Reg. v. Dudley, 7 Dowl. 700.) 

JRelatofy when disqualifiedJ] — A burgess or other person having sufficient 
interest to be relator in a quo warranto information, may nevertheless have 
80 acted as to render himself disqualified to become such relator, and on that 
ground the court will refuse an application at his instance, akhough a valid 
objection to the defendant's title be shown. Thus, where a rule nisi was 
obtained for a quo warranto information against the mayor of Cambridge, and 
the objection to his election was that he was proposed and elected on the 
same day, contrary to a bye-law which required that the mayor should be 
elected on a day subsequent to that on which he was proposed. In answer 
it was shown that the *relator was party to an agreement made by |-#j«e-i 
the corporation not to enforce that bye-law, and that if the franchise L -I 
of any person should be impeached in consequence of it, he should be 
defended at the public expense. The court thereupon discharged the rule 
with costs. (Rex v. Mortlock, 3 T. R. 300.) So, a quo warranto informa- 
tion will not be granted to call in question the validity of an election at the 
instance of any person who was present at, and concurred in such election, 
or in any prior or subsequent election liable to precisely the same objection, 
provided he then knew or had the means of knowing of the defect or irregu- 
larity relied on. In Rex v. Stacey, (I T. R. 1,) the original applicants were, 
present at and acquiesced in the defendant's election, and their motion was 
refused. A second application was made at the instance and expense of the 
former applicants, and the court discharged the rule. In Rex v. Symmons, 
(4 T. R. 223,) two of the four persons joining in the application were held 
disqualified, they having been present and concurred in the defendant's elec- 
tion ; the third had voted in the succeeding year, when the mode of election 
was in all respects precisely similar to that at which the defendant was cho- 
sen. The court therefore granted an information only at the instance of the 
fourth applicant, who was in no respect disqualified. In Rex v. Slythe, (6 
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B. & C. 240,) it was held that corporators who had attended an j voted at a 
public meeting for the election of officers were not competent relators to ques- 
tion the authority of the presiding officers on that occasion, unless they 
showed that they were not aware of the objection at the time of the meeting. 
And per Abbott, C. J., «• It has been generally considered a rule of corpora- 
tion law, that a person is not to be permitted to impeach a title conferred by 
an election in which he has concurred, or the titles of those mediately or 
immediately derived from that election." It is a valid objection to a relator 
applying for a quo warranto information, that he was present and concurred 
at the time of the objectionable election, even although he was then ig^noraut 
of the objection ; for a corporator must be taken to be cognizant of the contents 
r#l7fl1 ^^^'^ ^^^ charter, •and of the law arising therefrom. (Rex v. 
L *^**J Treveden, 2 B. & A. 339.) There it appeared by the affidavit of 
one of the relators that he had concurred in the election of Gry lis, from whom 
the defendant derived his title, and the court held thai he was disqualified to 
act as relator. In Rex v. Parky n, (2 B. & Adol. 690,) it was held a valid 
objection to a relator applying for a quo warranto information for usurping 
the office of burgess, that he was formerly present at and concurred in the 
election of another burgess when the objection he sought by the application 
to avail himself of was taken and overruled, and he voted for the party then 
elected, for by so doing he acquiesced and concurred in the overruling of the 
objection. But it has since been decided that a party is not disqualified 
from being relator in a quo warranto information against a defendant for 
filling the office of town councillor by having withdrawn an objection to the 
defendant's name remaining on the burgess hst, after the court of revision 
had overruled the same objection in another case. (Rex v. Huxham, 4 
Jurist, 1133.) Audit seems that if a person does not know, or have the 
means of knowing of an objection to an election at the time of such election, 
he will not be deemed to have concurred in it, so as to preclude him from 
being afterwards the relator in a quo warranto information. (Rex v. Smith, 
3 T. R. 573 ; Rex v. Morris, 3 East, 213, recognized in Rex v. Trevenon, 
2 B. db A. 339 ; where the court said, «* In Rex v. Morris, the relators 
were not aware of the fact at the time of the election, which makes all the 
difierence,*') So, in Rex v. Benney, (2 B. & Adol. 684,) the relators were 
held not disqualified by the mere circumstance of» having formerly taken 
part in other elections, when the same irregularity existed but was not noticed. 
But it should be remembered that every corporator must be presumed to be 
cognizant of that which has recently taken place in the corporation of which 
he is a member, unless he shows the contrary. (Rex v. Slythe, 6 B. & C 
243 — per Abbott, C. J.) And he must be taken to be cognizant of the con- 
tents of his own charter, and of the law arising therefrom. (Rex v. Treve- 
r*1771 '*®"' ^^' ^ ^* 339.) An active partizan *and agent of a defeated 
L J candidate, who is present at an election of councillors for a»parlicu- 
lar ward, and is fully aware of an irregularity in the mode of election which 
then takes place, and yet makes no objection (he not being a burgess of that 
ward,) may nevertheless be a competent relator. (Reg. v. Rowley, 20 Law 
J., Q,. B., 198.) It is no objection to an information in nature of a quo war- 
ranto against a mayor, for not having taken the sacrament within the proper 
time before his election, that the relator concurred in his election, because the 
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defect is a latent one arising from the omission of an act positively required 
by the legislature. (Rex v. Smith, 3 T. R 578.) 

The court will not permit a corporator to file an information in the nature 
of quo warranto against another, for a defect of title which equally applies to 
his ovi^n or those under whom he claims ; (Rex ▼• Cudlipp, 6 T. R. 503 ; 
^ex V. Bracken, 1 Alcock So Napier, 113;) for he must be taken to have 
recog^Dizedthe validity of his own election, and therefore cannot be permitted 
to call in question another stajiding on precisely the same footing. 

Oenerally speaking, a subsequent recognition of an election will not pre- 
clude a person from questioning its validity, as the relator in a quo warranto 
information. Thus, it is no objection to relators applying for a quo warranto 
inforoiation against the defendant for exercising the office of an alderman 
(his election to which they had opposed,) that they afterwards made no 
opposition to his election to the principal office of magistracy, to which the 
other was a necessary qualification, or that they afterwards attended at and 
concurred in corporate meetings, whereat he presided, or when he attended 
in his official character, such application being made within the time limited 
by law. (Rex v. Clarke, 1 East, 38 ; and see Rex v. Morris, and Rex v, 
Stewart, 3 East, 213.) On a motion for a quo warranto information against 
a capital burgess, on the ground of irregularity in his election, it is no answer 
that the relator frequently acted with the party against whom he applies on 
corporation business during the two years following 'such party*s p#t«rQ-i 
election, the relator not being shown to have concurred in that elec- L J 
tion. (Rex v. Benney, 3 B. & Adol. 684.) There Littledale, J., said, " If 
the relator's title had been subject to the same defect as the defendant's, as 
in Rex v. Cudlipp, (6 T. R. 503,) or, if he had concurred in defendant's elec- 
tion, as in Rex v. Trevenen, (2 B. & A. 339,) there might haye been good 
ground of opposition to this rule ; but his subsequent acquiescence and 
acting with the defendant is clearly no objection.** (Rex v. Clarke, I East, 
38.) And per Taunton, J., "There (in Rex v. Clarke) the relator was dis- 
tinctly shown to have heen cognizant of the defendant's want of title when 
he acted with him ; and yet he was held not to be disqualified." The prin- 
ciple which governs these cases is the acquiescence of the relator in the 
objectionable election at the time,** (Per Cur. in Rex v. Trevenen, 2 B. & 
A. 339.) But where the relator, as the legal adviser of the defendant, had 
repeatealy advised him that he had been duly elected as alderman, the court 
discharged a rule, obtained at his instance, to call in question the defendant's 
title of alderman. (Rex v. Payne, Esq., 2 Chit. R. 367.) And where the 
relator had, as a councillor of the borough, permitted the defendant, without 
objection or protest, to make before him the declaration required by sect. 50 
of the Stat. 5 & 6 Will. 4, c. 76, the court discharged a rule nisi for a quo 
warranto information, on the ground that the relator had by his conduct 
induced the defendant to change his position and to take upon himself the 
office to which he had been elected. (Reg. v. Greene, 2 Gale & Dav. 24.) 

3. Affidavits in sujpport of the Application.'] — ^It is most important that 
the affidavits made in support of an application for an information in the 
nature of a quo warranto, should be complete and sufficient in every respect 
in the first instance. For if the affidavit omit to state some material fact, 
the court will not give leave to amend it. Rex v. Barzey, 4 M. & S. 258 ; 
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bat see Rex r. Wright, 2 Chit, R 102; Rex ▼. Williamson, 3 B. & A. 
r'l^fll ^^^0 ^^ ** °®^ ♦clearly settled that where a party, through his 
L •* own neglect, makes an application to the court on insufficient mate- 
rials, and his rule is on that ground discharged^ he cannot afterwards be 
allowed to supply the deficiency and renew his application. (Reg. t. The 
Inhabitants of Barton, 9 Dowl. 1021; Saunderson y. Westley, 8 I>owl. 
652 ; Reg. ▼. Harland 8 Dowl. 823 ; Ex parte Hasleham, 1 Dowi. N. 8. 
702 ; Reg. v. The Manchester and I^eds Railway Company, 8 Ad. & Eil. 
418 : 1 Per. & D. 164, S. C. ; Rex t. Orde, 8 Ad. & Ell. 420, note ; Reg. t. 
Pickles, 21 Law J., Q,. B., 40.) m The rule is express that a party, who has a 
full opportunity of bringing his case before the court, must do so in the first 
instance. If he neglect the means of doing so, he cannot he allowed to 
come again and put the other party to the trouble and expense of a second 
attendance." (Per Curiam in Reg. v. The inhabitants of Barton, supra.) 
The only exception to such rule seems to be where the previous affidavits 
were defective merely in their title. (Reg. v. Jones, 8 Dowl. i307 ;) or 
perhaps in the jurat. Shaw v. Perkin, 1 Dowl. N. S. 306; but see Rex r. 
Cockshaw, 2 N. & M. 878.) Where the affidavits made in support of an 
application for a quo warranto information have been satisfactorily answered 
and the rule discharged on cause shown, a second application at the instance 
of the same relator, and founded on the same alleged defect, will not be 
entertained, although the renewed application be made upon affidavits 
explaining and contradicting those upon which the former rule was dis- 
charged. (Rex V. Orde, 8 Ad. & Ell. 420, note (a)). In that case Lord 
Tenterden, C. J., said, »< That the objection to the mayor's title was a cap- 
tious one, and that to allow it to be raised on a second application would be 
to encourage parties to come before the court in the first instance with an 
imperfect case, and then eke it out on a second application by picking out 
inconsistencies in the opposing affidavits." (And see Rex v. Smithson, 4 
B. & Adol. 861 ; 1 N. & M. 775, S. C. ; Rosset v. Hartley, 7 Ad. Ell. 522, 
note.) Even where the previous application has been defeated by gross 
r*180l P®^J"^y» ^^® circumstance must be very *special to induce the court 
L -J to permit a renewed application. (Rex v. Eve, 6 Ad. & Ell. 780; 
1 N. db P. 229, S. C.) But although the same re/a/or cannot make a fresh 
application, it seems clear that another qualified person may do so. (Rex 
▼. Slythe, 6 B. & C. 244 ; Rex v. Bond, 2 T. R. 767.) It is no objection 
to an application for a quo warranto information that a similar rule has been 
obtained and discharged upon an affidavit made by the same deponent, it 
not appearing whether such rule was discharged upon the merits or by 
consent, or who was the then prosecutor. (Rex v. Aldermen of New Rad- 
nor, 2 Ld. Ken. 498.) 

Sometimes a material defect in the relator's affidavits may be supplied 
by those filed by the defendant, but this can only occur where the rule has 
been enlarged, or where the defendant has made use of his affidavit before 
taking the objection. (Rex v. Mein, 3 T. R. 596.) There the relator's 
affidavit omitted to state in whom the right of election to the office of po^ 
treeve was, but the defendant's affidavit, filed when the rule was enlarged, 
supplied the defect, and Lord Kenyon C. J. said, «< If the matter had rested 
on the relator's affidavit alone, I should have been clearly of opinion that 
the information could not go, but upon conference with my brothers, I find 
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that it is not unosaal to have recoarse to the affidavit againat the rule, in 
order to come (if possible) at the whole truth of the transaction. And I 
agree that in so doing we must not garble any sentence referred to, so as to 
give it a different meaning from that which it naturally imports when taken 
altogether : but still we are not bound to take the whole of it to be true, but 
inerely refer to it as evidence of certain facts." (Id. 598.) In a recent 
case it was decided that upon motion for a criminal it^ormaiian the prose* 
cutor cannot use a statement in the defendant's affidavits to supply a defect 
in his own, where the latter are so imperfect that the court, if aware of 
their defectiveness, would not have granted a rule nisi. Reg. v. Baldwin, 8 
Ad. & Ell. 168 ; 3 N. <& P. 342. S. C.) Possibly there may be some dif- 
ference in this respect beween an application for a criminal information 
*and an application for an information in the nature of a quo war- r^toi-i 
ranto, the laiter being considered as a civil remedy. But it is clear ^ -■ 
that upon a motion of the latter description, the prosecutor cannot rely on 
any point arising out of facts not stated in his affidavits made in support of 
the application, especially if such point be not stated in the rule nisi. (Reg, 
V. Thomas, 8 Ad. & Ell. 183; 3 N. & P. 288, S. C.) 

The affidavits should be entitled <« In the Queen's Bench," (without 
more,) (1 Gude, 158 ; Rex v. Jones, 1 Stra. 704 ; Rex v. Cole, 6 T. R. 
640 ;) and it is no objection to them that some of the deponents are estopped 
from being relators in the proposed information, provided the motion be 
made at the instance of a relator properly qualified, and it matters not that 
the complete ground of the application appears only from the affidavit of 
the party estopped. (Rex v. Blame, 4 Ad. & Ell. 664 ; Rex v. Parry, 6 
Ad. & Ell. 810 ; 2 N. <fe P, 414 ; Rex v. Symmons, 4 T. R. 223.) 

By Reg. Gen. M. T. 3 Vict., «* It is ordered, that no rule be hereafter 
granted for filing any information in the nature of a quo warranto, unless at 
the time of moving an affidavit be produced, by which some person or per- 
sons shall depose upon oath that such motion is made at his or their instance 
as relator or relators ; and that such person or persons shall be deemed to 
he the relator or relators in case such rule shall be made absolute, and shall 
be named as such relator or relators in such information in case the same 
shall be filed, unless the court shall otherwise order." (11 Ad. & Ell. 2 ; 
3 Per. &> D. l.J 

Under the aoove rule it is sufficient if one of the deponents who is pro- 
perly qualified to be the relator, (see ante, 173,) state in his affidavit thai 
the motion is made at his instance as relator^ without going on to say that 
he shall be deemed to be the relator or be named as such in the informa- 
tion ; for that is merely what the rule directs, and is not required to be 
deposed to in the affidavit. But an affidavit stating, that it is the intention 
of the deponent to be and to become really and boni fide the relator in case 
the *court should order the information to be exhibited, is not a p#iQo"i 
compliance with the rule. (Reg v. Hedges, 11 Ad. & Ell. 163; 9 L J 
Dowl. 493.) It is, however, sufficient if the proposed relator swears that 
he has directed the application for the rule, and that the motion toill be 
made at his instance as relator. (Reg. v. Anderson, 2 Gale & D. 113.) 

The affidavits should state fully all the material facts, for if any of them 
are improperly suppressed^ the rule will be discharged. (Rex v. Hughes, 
7 B. & C. 719 ; 1 Man. & Ry. 625, S. C.^ And they should clearly shew 
the mode of election to the office in question, (per Cur. in Rex v. Mein, 3 
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T. R. 6M ;) and the groands of objection intended to be relied on. They 
must expressly pledge the deponent's belief, at least, to the facts npoo 
which such objections are founded. Upon an application for a quo war- 
ranto information suggesting that the defendants were elected contrary to the 
provisions of a particular charter, the affidavit must state that the charter 
was accepted, or that the usage has been in conformity to the charter, and 
the court, after determining that the affidavit was ill for omitting so to state, 
refused leave to amend it. (Rex v. Barzey, 4 M. & S. 2&3.) As to whst 
amounts to an acceptance of a charter, see Rex v. Hughes, 7 B. & C. 708. 
Affidavits in support of an application for a quo warranto information should 
state any usage there may be which differs from what might be held to be 
the construction of the charter of incorpomtion of the borough. (Rex v. 
Headley, 7 B. db C. 406 ; 1 Man. & Ry. 845.) If the application be 
founded on a custom to elect in a particular manner, the deponents must 
expressly state that they believe such custom to be immemorial ; and it is 
not sufficient to state facts from which such a conclusion may be fairly 
drawn, as that the custom has been followed for fifty years and as ioDg 
back as the deponents can recollect. (Rex v. Lane, 5 B. & Ad. 488.) 
To entitle a party to an information in the nature of a quo warranto on the 
ground that the person filling the office has not been elected by a majority of 
the class entitled to vote, the relator must by affidavit shew who the class are 
r»lfl31 *^^** ^^^ entitled to vote, and that another person had the majority 
L -^ of such voteis. Thus where a charter of Edw. 4, granted to the 
tenants and inhabitants of the manor of H., (which was of ancient demesne, 
that the justices of the peace for the manor should be chosen by the said 
tenants and inhabitants : — ^Held that a relator who claimed to be electea by 
a majority of the inhabitants << without giving any construction to the word 
«« inhabitant,") had not made out a prima facie case. (Rex v. Mashiter, 6 
Ad. & Eli. 153 ; 1 Nev. & P. 314 ; and see Rex v. Sandford (Governors,) 
1 Nev. & P. 328.) So, where a quo warranto information was moved for 
against an officer elected by ballot, on the ground that a large proportion of 
the persons who voted were not qualified, but it was not shown for whom 
the votes of those persons were given : — Held, that on this application the 
officer could not be required to prove his election valid ; but it lay on the 
opposing parties to shew (if that were practicable) that his majority was 
obtained by bad votes. (Rex v. JefiersOn, 5 B. & Adol. 855.) On a rule 
nisi for an information in the nature of a quo warranto, the relator is bound 
by the day on which in his affidavit (though founded on information and 
belief ) the election is alleged to have taken place, and if that day is mis- 
taken, the defendant is not bound to show a regular election on another day. 
(Rex v. Rolfe,) 4 B. & Adol. 840 ; 1 Nev. & M. 773.) A rule nisi for an 
information in the nature of a quo warranto was obtained on the ground oi 
an undue removal of one person from, and an undue election of the defen- 
dant to, the office of town-clerk of the borough of Carnarvon. The rule 
did not mention, nor did the affidavit distinctly disclose the objection that 
the removal and election had taken place at a meeting without due notice 
that such was the business of the meeting : Held, that the objection of the 
want of such notice could not be taken in support of the rule. (Reg. v. 
Thomas, 8 Ad. <fe Ell. 183 ; 3 N. & P. 288.) Where the rule is moved 
for upon the ground that a party had vacated a corporate office by having 
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accepted a- second iocompatiUe office, the affidavitt mast clearly shew 
^that the two offices are in faa incompatible, (see ante, 158;) and (-^hq^-i 
that the first office was of such a nature that the defendant could t ^ 
diirest himself of it by his own act, and without the concurrence of another 
authority to his resignation or tmotion, unless indeed such authority be 
shewn to have been privy and consenting to the second appointment. (Rex 
ir. Patteson, 4 B. & Adol. 9 ; Rex v. Pateman, 2 T. R. 777 ; Sianiland y^ 
Hopkins, 9 Mee. & W. 178; Id. 193.) The affidavits must also shew a 
-valid appointment to the second office, it not being sufficient to prove merely 
an acceptance and exercise of it by the defendant. (Rex v. Day, 9 B. ^ 
C. 702 ; 4 Man. & Ry. 641.) An acceptance of such second office by the 
defendant must however be proved. (Boston's case, cited in Awdley's case, 
Noy's R. 78.) «< Without acceptance by the person appointed, it is clear 
that the first office would not be avoided." (Per Parke, J., in Rex v. Palte* 
SOD, 4 B. <& Adol. 22.) 

The affidavit in support of an information in the nature of a quo warrento 
information must in all cases show that the defendant has acted or fully 
taken upon hirmelf the office or franchise in question. There must be a 
user as well as a claim of a franchise, in order to found an application for 
an information in the nature of a quo warranto : stating that the defendant 
who was elected to an office had tendered himself to be sworn in is 
not sufficient. (Rex v. Whitwell, 5 T. R. 85.) A swearing in, though 
defective in law, yet being such whereby the party claimed at the time to 
be a free burgess of a corporation was held a sufficient user of the office to 
warrant an information in the nature of a quo warranto against him, and 
not like a mere claim to the office. (Rex v. Tate, 4 East, 337.) It is not 
sufficient if a person merely claims to be a burgess or freeman, if his name 
be not on the burgess-roll, and there does not appear to be any corporate 
property in which he could be entitled to an interest as a freeman. (Reg. 
V. Pepper, 7 Ad. & Ell. 745 ; 3 N. & P. 154.) The affidavit must show 
that the party is in office de factOf and for this purpose it is not enough if 
the affidavit state simply that he has *" accepted the office," without p# 105-1 
specifying the mode of acceptance, although it be sworn that the L J 
presiding alderman has declared the party duly elected. (Reg. v. Slatter, 
11 Ad. & Ell. 505 ; 3 Per. & D. 263.) But if it be shewn that the defen- 
dant having been declared to be duly elected to a corporate office has made the 
declaration required by sect. 50 of the 5 and 6 Will. 4, c. 76, that it seems 
would be sufficient. (Rex v. The Mayor of Winchester, 7 Ad. & Ell. 216 ; 
2 Nev, & P. 274 ; and see Rex v. Tate, 4 East, 337.) So, if the affidavit state 
that the defendant has taken upon himself the office of councillor, and has 
acted in that capacity, and has been seen present at meetings of the council 
acting as a councillor, such affidavit will be sufficient although it does not 
further specify the nature of the acceptance or acting, nor shew that the 
defendant has made the declaration required by the statute. (Reg. v. 
auayle, 11 Ad. & Ell. 508; 4 Per. & D. 443.) "'There is a difference 
between accepting and acting ; and if the party against whom the quo 
warranto is demanded has acted, it is immaterial whether he has accepted 
or not. I think the decision in Rex v. Slatter was correct. But there the 
deponent relied upon the statute, and shewed only that, upon his construc- 
tion of it, the defendant had brought himself within its terms by accepting 
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office. That we did not coneider sufficient without seeing what the accept- 
ance was. But here it appears that the defendant has acted as a councillort 
which is a clear intrusion.'* (Per Lord Denman, C. J., 1 1 Ad. & Eil. 511, 
8. C.) If the election was Tery recent before the ru)e nisi, it would be 
advisable to shew how the defendant has acted in the office. (Rex ▼. 
IVIorgan, 1 Jurist, 356.) It is sufficient if the affidavit state the deponent's 
informaiian and belief that the party against whom the application is 
made has exercised the office. (Rex v. Slythe, 6 B. &C, 240 ; 9 D. & 
R 226, S. G. ; Rex v. Harwood, 2 East, 177 ; Rex v. Day, 9 B.& C. 702: 
4Man. dbRy. 541.) 

Where written documents are mentioned in the affidavits, they should in 
general be set out verbatim or fair copies annexed, unless, owing to their 
r«lfial leiig^^f Of ^or some other ^special reason, it is considered unadvisa- 
L -^ ble ; but in no case shpuld the original documents be annexed to 
the affidavits, for they cannot afterwards be obtained back from the Crown 
Office. 

7%e jurat should mention the deponent's names if more than one ; also 
the place and county where the affidavit is sworn, (Rex v. Cockshaw, 2 N. 
& M. 378; Rex v. the Justices of the West Riding of Yorkshire, 3 M. & 
S. 493 ;) but it seems sufficient if the county be mentioned in the affidavit 
and merely referred to in the jurat. (Rex v. Burn, 7 Ad. & £11. 190 ; 2 
N. & P. 152 ; 6 Dowl. 36, S. C.) The affidavit may be sworn abroad, 
(Rex V. The Editor of the Satirist, 3 N. & M. 532,) but not in any case 
before the relator's attorney. (Rex v. The Gaoler of Ipswich, 3 Lord Ken. 
421 ; The Justices of Shrewsbury, 2 Barnard. 272.) 

In Appendix B., Nos. 1 and 2, will be found precedents of affidavits for 
for quo warranto informations against a burgess and also against a coun- 
cillor. Those forms, together with the preceding directions, will be sufficient 
to enable proper affidavits to be had in any case. 

4. 7%e Motion^ how made and opposed.'] — Before making the application 
for a rule to shew cause, counsel should take care to see that the affidavits 
in support of the application are complete and sufficient in every respect. 
(Ante, 178 to 186.) - ' 

In H. T. 7 & 8 Geo. 4 (1827,) ^ general rule of court was made as 
follows : « Whereas much vexation and expense have been occasioned to 
defendants in informations in the nature of quo warranto, by the practice 
of raising issues upon various matters distinct from the ground on which 
the information was granted by the court ; now for providing a remedy in 
this behalf. It is ordered that fronb henceforth the objection intended to be 
made to the title of the defendant shall be specified in the rule to shew 
cause, and that no objection not so specified shall be raised by the prose- 
r*lft71 ^^^^^ ^^ ^^® pleadings without the special leave of the *court or of 
L J some judge thereof." (6 B. & C. 267 ; 9 D. <fc R. 247.) As to 
the previous practice, see Rex v. Brown, 4 T. R. 276. 

The grounds upon which the application is granted should be accurately 
indorsed by counsel on his brief, so that the proper officer may copy them 
into the rule to shew cause. In one case, where the grounds of applica- 
tion were not sufficiently stated in the rule nisi, the court afterwards allowed 
it to be amended. (Rex v. Atwood, 4 B. db Add. 484.) But in general 
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no objection to the defendant's title can be taken, either on the pleadings or 
in support of the ruUe^ except such as are specified in the rule to shevr cause. 
(Reg. V. Thomas, 8 Ad. & Eli. 192— per Coleridge, J.) 

The court will not grant a rule in the alternative for a quo warranto infor- 
mation or a mandamus. (Reg. v. The Mayor of Leeds, 1 1 Ad. db Ell. 513.) 
If the office be full of the applicant, a mandamus is the proper remedy, but 
if the office be fuU de facto of another person, although wrongfully, a quo 
warranto information should be applied for. (Ante, 147.) 

One rule may be granted against several defendants, to show cause why 
an information or informations should not be exhibited against them to show 
by what authority they respectively claim to exercise the office or franchise 
in question. (Rex v. Ramsden and Othera, 8 Ad. & Ell. 456 ; Rex v. 
Hanley and Othera, 3 Ad. & Ell. 463, note.) In Rex v. Warlow, (2 M. & 
S. 75,) one rule was granted for eight several informations ; the defendants 
wished to have them consolidated, or rather that one joint information 
against all the defendants should be filed. But Lord EUenborough, C. J., 
said, « there must be several informations, in order to enable each defendant 
to disclaim, for this was not a joint ofi[ence." There seems however to 
have been some mistake in this, for by the stat. 9 Ann. c. 20, s. 4, it is 
enacted that one or more information or informations in the nature of a quo 
warranto may be exhibited with leave of the court. «« And if it shall appear 
to the said respective courts, that the several rights of divera persons to the 
said offices or franchises may properly be determined on one information, 
*it shall and may be lawful for the said respective courts to give r#tQQi 
leave to exhibit one such information against several persons^ in L -I 
order to try their respective rights to such offices or franchises,** In Rex 
V. Foster and Others, (1 Burr. 573,) four rules having been made absolute 
for four informations in the nature of quo warranto against the four defend- 
ants respectively, to show by what authority they claimed to be chamber- 
lains of Alnwick in the county of Northumberland, the court afterwards, at 
the instance of the defendants, ordered that there should be only one infor- 
mation against all the four defendants, instead of four distinct and separate 
informations. There are many precedents to be found in the books of infor- 
mation in the nature of a quo warranto against several defendants. (See ^ 
Symmera v. Regem, in error, Cowp. 489 ; Rex v. Brown and Others, 3 T. 
R. 574, note ; 6 Went. Prec. 163.) 

Although somewhat unusual, it seems clear that one quo warranto infor- 
mation may be granted for two or more distinct offices ; as, alderman and 
justice of the,peace, (Rex v. Patteson, 4 B. & Adol. 9 ;) town clerk and 
clerk of the peace, (Reg. v. Thomas, 8 Ad. & Ell. 183 ;) recorder and 
justice of the peace, (2 Gude, 258 ;) deputy-recorder and justice of the 
peace. (2 Gude, 259.) In Coke's Entries, 527, and Rastaii's Entries, 
thei-e are several prececlents of informations for usurping different offices 
and franchises, as many as 14 and 16 franchises being included in a single 
information. In Symmers v. Regem, in error, (Cowp. 489,) the informa- 
tion was filed against six different persons for usurping tnree different 
offices. The court held that such information was warranted by the Irish 
statute, 19 Geo. 2, c. 2, s. 4, which is very similar to the 9 Ann. c. 20, s. 
4. Several quo warranto informations having been filed on the same 
grounds against different defendants for exercising the office of alderman of 
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the same corporation, one was tried, a verdict found for the Crowo, and a 
rule nisi granted for a new trials or to enter a verdict for the defendant. A 
rule nisi was then obtained for a stay of proceedings in the other informa- 
tions pending the above application. The court discharged the rule upon 
r«lfi01 ^^^ prosecutor undertaking to ^proceed with only one other infor- 
L -^ mation till further order. But they refused to direct that either 
party should be bound by the result of ^uch one proceeding. (Rex t. Cou- 
sins, 7 Ad. db £11. 285 ; 2 Nev. db P. 164 ; 6 Dowl. 3, S. C.) 

The rule to show cause must be obtained from the clerk of the rales at 
the Crown Office. (See the form of rule nisi against a burgess, Appendix 
B., No. 3 ; against a councillor. Id. Na 7.) A copy of the rule must be 
served on the defendant personally, or by leaving the same with his servant 
or some member of his family at his residence, at the same time showing 
the original rule. (Rex v. Badouin, 2 Stra. 1044 ; 1 Gude, 158 ; Id. 116.) 
An affidavit of such service should be forthwith made. (See the form, 
Appendix B., No. 4.) 

Sheunng cause,'] — ^The defendant cannot be permitted to shew cause 
against the rule, unless he has taken an office copy of the affidavits upon 
which the rule nisi was granted. In Reg. v. The Inhabitants of Rother- 
ham, (21 Law J., M. C, 17,) a rule nisi was obtained for a certiorari. Upon 
counsel appearing to shew cause against it, Pashley objected that no office 
copy of the affidavit on which the rule nisi was granted bad been taken, and 
that the rule of practice was inflexible. Lord Denman, C. J., (after consult- 
ing the officer) — «< The practice is invariable as stated ; and we cannot bear 
any cause shewn." Rule absolute. 

If the defendant be not prepared with his affidavits, &c., at the time men- 
tioned- in the rule nisi, he should instruct his counsel to inform the gentle- 
man who moved for the rule that he shows cause against it. This will 
probably prevent the rule being brought on before the defendant is fully 
prepared ; but if not, his counsel should be instructed to move the court to 
enlarge the rule either from the commencement to the latter end of the term, 
or from the end of the term to the ensuing term. Sometimes a short affi- 
davit is necessary to explain the cause of the delay required. The court, 
on enlarging a rule nisi for a quo warranto information, at the instance of 
the defendant, usually impose on him terms, viz., to file his affidavits a cer- 
r»lflO"l ^^^ number of *days (usually about a week) before the enlarged day 
L ^ for shewing cause. And where the rule is enlarged to the latter end 
of the same term, the defendant must undertake to appear immediately to 
ihe information when filed ; but, if enlarged to the next term, he must not 
only undertake to appear immediately, but also to plead within the same 
time as he would be obliged to do if the rule were made absolute directly. 
(Anon., 2 Barnard. 340 ; see. the form of an enlarged rule. Appendix B., 
Nos. 5 and 8.) No such terms will be imposed where the prosecutor has 
delayed serving t&e rule nisi for an unreasonable term, and so prevented the 
defendant from being prepared to show cause against it. (Reg. v. Ande^ 
son, 9 Dowl. 1041.) 

Affidavits made on behalf of the defendant may be intitled, **In the 
Ctueen*s Bench" (without more,) or " In the Glueen's Bench — The Gtueea 
against J. S." (Rex v. Jones, 1 Stra. 704 : Rex v.^Harrison, 6 T. R. 60: 
Rex V. Cole, 6 T. R. 640.) 
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The defendant, on shewing cause against the rule, may raise (inter alia) 
any of the following objections that are applicable to his case ; viz., that the 
office. or franchise is of such a nature that a quo warranto information will 
pot lie for the exercise of it: or that the information can be exhibited only 
-by and in the name of the attorney-general ex officio, and not by a private, 
relator, (ante, 162 :) that the relator has no sufficient interest, or has so acted 
88 to become disqualified, (ante, 172 to 178 :) that the rule nisi does not 
specify the particular objection relied on against the defendant's title, pursuant 
to the rule of Hilary term, 7 & 8 G^o. 4, (ante, 186, 187 :j that the affidavits 
made in support of the application are improperly intitled, (ante, 181 :) 
that the jurat is defective, (ante, 186;) that the affidavits appear to have 
been sworn before the relator's attorney, (ante, 186 :) that the affidavits 
are defective or insufficient in some material respect, (ante, 178 to 186;) 
or have improperly suppressed some material fact, (Rex v. Hughes, 7 
Barnewall <fc CressweJl, 719 ; 1 Manning <& Ryl. 625, S. C. ;) that 
such affidavits are clearly and satisfactorily answered by the affidavits 
*made in opposition, (Rex v. Rolfe, 4 B. & Adol. 840 ; 1 N. & M. p#jQ|-i 
773 ;) but, upon this point, it must be remembered that, if the L J 
affidavits on both sides be conflicting, the court does not usually take upon 
itself to decide a doubtful matter of fact upon affidavits. In Rex v. Mein, 
(3 T. R» 598,) Lord Kenyon, C. J., said, «« It is objected that the evidence 
of the defendant outweighs that of the relator ; now, admitting it to be so, 
that has never been held to be an answer to an application of this kind. 
Where there is evidence on both sides, the jury are the constitutional judges 
on which side the balance inclines ; all that we are to look to is that a 
fair doubt is^ raised, and that the parties applying come with clean hands 
and in proper time;" Where, however, the court is fully satisfied upon 
the affidavits, that in point of fact the objection to the defendant's title is 
unfounded, the tuie will be discharged, (Rex v. Sargent, 5 T. R. 466: 
Rex V. Orde, .8 Ad. & Ell. 420 ;) but the court will not discharge the rule 
upon affidavits shewing new matter, which the relator has had no opportu- 
nity of answerihg. ' Thus,- where the question is, who had the majority of 
legal votes at an election, and the prosecutor, in support of his application, 
proves, thaf although the defendant had a colourable majority, yet that 
several of his votes were bad ones for certain specified reasons, and that 
deducting them the prosecutor had a majority of votes ; it will be no 
answer to the rule (whatever it may be at the trial) to prove that several of 
the votes given for the prosecutor were also bad ones, and that, deducting 
the bad ones on both sides, the defendant had the majority. (Reg. v. 
Grierson, T. T. 1842 : Reg. v. auayle, 11 Ad. & Ell. 508.) There Wil- 
liams, J,, said, "This is not like a case where affidavits are produced 
denying the truth of the facts on which the rule is obtained. We cannot 
abide by the oath of the party who swears last as to facts which he is the 
first to bring forward." 

The defendant may also object that in point of law he has been duly 
elected or appointed arid is not disqualified. (Rex v. Chitty, 5 Ad. & Ell. 
609; i N. & P. 78.) But where *the right depends upon a p^igg"! 
matter. of doubtful law the court will not usually decide it in a L J 
summary manner upon argument of the rule, and the course is to make the 
^ rule absolute in order that the question may be raised upon the pleadings 
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and fiaally determined. (Rex t. Carter, Cowp. 68: Lofily 516: Rex y, 
Godwin, 1 Doug. 397 : Rex v. Sandys, 2 Barnard. 402.) 

The defendant may also object that the application is made for an impro- 
per collateral purpose which the court will not sanction: as to attack 
indirectly the charter of a corporation of which the defendant is a public 
officer, (Reg. v. Taylor, U Ad. & Eil. 949 ; 3 Per. & D. 652 ;) or to ques- 
tion the defendant's right to compensation under the 5 & 6 Will. 4, c. 76, 
8. 66, as a displaced town-clerk. (Rex v. Harris, 7 Ad. & EIL 475 ; 1 
Nev. db P. 576.) But the motives of a relator in making the application 
will not usually be gone into, except where he appears to collude with a 
stranger for the purpose of dissolving a corporation, and the proceeding 
seems calculated to hare that efiect, (Rex y. Trevenen, 2 B. &> A. 339 ;) 
and even then it appears that the rule will not be discharged, although the 
relator be in insolvent circumstances, but the court in such a case required 
security for costs, (Rex v. Wakelin, 1 6. & Ado]. 50 ;) probably because 
of the fraud. (Rex v. Wynne, 2 M. & S. 346.^ 

It is no objection to the rule that a similar application has been previously 
made against the defendant without success, unless such application was 
made at the instance of the same relator, (Rex v. The Aldermen of New 
Radnor, 2 Ld. Ken. 498 : Rex v. Bond, 2 T. R. 767 : Rex v. Slytbe, 6 B. 
& C. 240 ;) but it is clearly settled that a second appliccition cannot be 
made at the instance of the same relator, ^ven upon amended affidairits. 
(Ante, 179.) 

If sufficient cause be shewn against the rule, the couit will discharge it, 
either with or without costs according to their discretion. If nothing be 
said about costs, and the rule is discharged, the defendant will not be enti- 
tled to any costs, therefore his counsel should take care to ask for them^ 
r»lQ^l * °^^®®s^^y» *^ *^® ^'"^® ^^® ™^® ^s discharged. If the rule be dis- 
L 1 charged upon some technical objection, independent of the real 
merits, it is not the practice of the court to grant the defendants costs in 
such cases. (Reg. v. The Proprietors of the Nottingham Journal & Others, 
9 Dowl. 1042.) But if the court deem the application frivolous and ground- 
less, or one that under the circumstances ought not to have been made, the 
court will discharge the rule with costs. (Rex v. Carpenter, 2 Stra. 1039: 
Rex V. Kemp, 1 T. R. 46 : Rex y. Lewis, 2 Burr. 780 : Rex v. Wardro- 
per, 4 Burr. 1963.) Where the court discharge the rule on a defect in the 
affidavits in support of it, they may adjudge costs to be'paid by a deposing 
party, not being the proposed relator, who from the circumstance of his 
being an attorney must be presumed cognizant of such defect, or where 
there is an affidavit in answer shewing good grounds for such presumption ; 
but if the rule is discharged on the affidavits in answer, then such an order 
should not be made. (Reg v, Greene, 20 Law J., CI. B., 281.) 

Sometimes the court, on making the rule absolute, will order the relator 
to give security for costs beyond the usual £W recognizance, if the relator 
appears to be in indigent circumstances, and to be colluding with a stranger, 
or not acting bona fide. (Rex v. Wakelin, 1 B. & Adol. 50 ; Reg. v. Dud- 
ley, 7 Dowl. 700.) But they will not do so where the information does not 
fall within the provisions of 9 Ann. c. 20. (Rex v. Brooke & Others, 2 T. 
R. 190.) Nor where the relator is a corporator and no fraud is suggested. 
(Rex V, Wynne, 2 M. & S. 346.) 
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The rule when made absolute is drawn up by the clerk of the rules in 
the Crown Office. (See the form, Appendix B., No. 0.^ It scenes unne- 
cessary to serve a copy on the defendant or his solicitor, out it is more usual 
to do so. It may sometimes be important to the defendant to see that the 
rule is drawn up, npt on all the grounds specified in the rtde to shew catae, 
but upon such only with respect to which the court think fit to make the 
rule absolute, for it may affict the subsequent pleadings. (See post, 218.) 



♦CHAPTER V. [n943 

THE IITFOBMATION — HOW FBAXSD— -OUTLINE OF : AND OBNBBAL BULBS. ^ 

An Information in the nature of a Quo Wareanto is to the following 
effect : — 

1st. — By the Attorney-general ex officio. 

Of Term, in the year 

of Queen Victoria. 

Middlesex, > Bb it remembered, That Sir Frederick Pollock, Knight, Attor- 
3 ney-General of our present Sovereign Lady the Queen, who 
for our said Lady the Queen in this behalf prosecuteth, in his proper per- 
son, Cometh here into the court of our said Lady the Queen, before the 
Queen herself at Westminster, on [Thursday] the day of , in 

this same term, and for our said Lady the Queen giveth the court here to 
understand and be informed. That [here state the facts and circumstances 
us in an indictment^ shounng the nature of the office orfranchise, and the 
use and exercise of it by the defendant without any legal warranty royal 
grant J or right whatsoever^ concluding each count with an allegation that 
the defendant usurped such office or franchise, « in contempt of our said 
Lady the Queen, to the great damage and prejudice of her royal preroga- 
tive, and also against her crown and dignity." Begin each new count thus^ 
"And the said Attorney-Gteneral of our said Lady the Queen, further giveth 
the court here to understand and be informed, That," &c. Conclude the 
information as follows ;] " Whereupon the said Attorney-General of our 
said Lady the Queen, for our *said Lady the Queen, prayeth the rii|Q--| 
consideration of the court here in the premises, and that due pro- l -* 
cess of law may be awarded against him the said J. S. in this behalf, to 
make him answer to our said Lady the Queen, and shew by what authority 
he claims for claimed] to have, use, and enjoy the [office], liberties, privi- 
leges, and franchises aforesaid." 

(Signed) F. Pollock, 
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%d.—By the Mu^tr of the Crown Office. 

Of Term, in the Tenn 

of Queen Yictoria. 

LithJUld^ ) Be it remembered, That Charles Francis Robinson, Esquire, 
\ Coroner and Attorney of our present Soverign Lady the Queen, 
in the court of our said Lady the Queen, before the Queen herself, who 
for our said Lady the Queen in this behalf proseciiteth, in his proper per- 
son, Cometh here into the court of our said Lady the Queen, before the 
Queen herself at Westminster, on [Monday] the day of , in this 

same term, and for our said Lady the Queen, at the relation of £. F., of 
, in the county of , [surgeon,] according to the'forna of the 

statute in such case made and provided, giveth the court here to under- 
stand and be informed, That [here state the facts and circumstances as in 
an indictment^ shewing the nature of the office or franchise^ and the use 
and exercise of it by the defendant without any legal warranty royal grants 
or right whatsoever^ concluding each count with an allegation that the 
defendant usurped such office or franchise^ ««in contempt of our said Lady 
the Queen, to the great damage and prejudice of her royal prerogative, and 
also against her crown and dignity." Begin each new count thus, "And 
the said Coroner and Attorney of our said Lady the Queen, for our said 
Lady the Queen, further giveth the court here to understand and be 
informed, « That," &c. Conclude the information as follows:"] « Where- 
r*10ft"l ^^^^ ^^® ®^^^ Coroner and *Attorney of our said Lady the Queen, 
L -^ for our said Lady the Queen, prayeth the consideration of the courf 
here in the premises, and that due process of law may be awarded against 
him the said J. S. in this behalf, to make him answer to our said Lady the 
Queen, and shew by what authority he claims to have, use, and enjoy the 
office, liberties, privileges, and franchises aforesaid." 

» , (Signed) C*.F. Robinson. 

The general rules of pleading are applicable to informations in the nature 
of ,quo warranto in the same manner as to indictments ; the same certainty 
and precision are required in each, the main difference between them in 
point x)f form being that in indictments the facts are presented by the jury 
on their oath^ whereas in quo warranto itiformations the court is i^orme^ 
of the facts by the Attorney-General ex officio, or by the Master of the 
Crown Office at the relation of a relator or relators. In 2 Hawk. P. C. c. 
26, s. 4, it is said, that «< An information differs from an indictment in little 
more than this, that the one is found by the oath of twelve men, and the 
other is not so found ; but is only an allegation of the officer who exhibits 
it : whatsoever certainty is requisite in an indictment, the same at least is 
necessary also in an information, and consequently as all the material parts 
of the crime must be precisely found in the one, so must they be precisely 
alleged in the other, and not by way of argument or recital." 

In the information at common law there is not any relator, (2 Selwyn*s 



QUO 'WASKAMTO I V V OEMATION0. 141 

N. P. 1165,^h ed. ; Bulier's N. P. 207,) and therefore it seeoM not esseii- 
tialiy necessary to name the relator in any information not falling within 
the 9 Ann. c. 20, that is to say, where it does not relate to any corporate 
office, or franchise of a corporate nature in a corporate place. But it is now 
the invariable practice to name the relator in all quo warranto informations 
exhibited by the Master of the Crown Office ; for the mention of a relator 
when unnecessary is mere surplusage, and will not hurt the ^common- p«| Q.yi 
law judgment. (Per Denison, J., in Rex v. Williams, 1 Burr. 408; L ^ 
ante, 122.) 

The information need not state that it is filed by leave of the court, pur- 
suant to the statute. (Symmers v. Begem, in error, Cowp. 489.) 

It is not necessary to set forth in the information the whole constitution of 
the place ; or to show whether the office is by charter or prescription. If 
it be alleged to be an office which appears upon the face of the information to 
concern the public, this is sufficient against the person who usurps it. 
Hence the court permitted an information to be exhibited against the defen- 
dant who exercised the office of bailiff* of a viile, because it appeared that it 
was a public office, and concerned the government of the ville, and the 
administration of public justice. (Rex v. Boyies, 2 Stra. 836; 2 Lord 
Raym. 1559, S. C.) The information for usurping a corporate office, 
usually alleges that the office in question <»is a public office, and an office 
of great trust and pre-eminence within the borough, touching the rule and 
government of the said borough, and the administration of public justice 
within the same borough." Such an allegation is admitted by a demurrer, 
(Rex V. Boylesj supra,) or by pleading over. In Rex v. M«Kay, (4 B, & 
C. 351 ; 6 D. <& R. 432,) the information stated that the office of bailiff of 
the borough was «an office of great trust and pre-eminence within the. said 
borough, touching the rule and government of the borough, and the election 
and return of burgesses to serve for the commons in Parliament for the said 
borough." The defendant's pleas shewed that he had been elected to the 
office, and traversed «< that the office of bailiff was an office touching the 
ride and government of the borough.^^ Held, that the defendant, not 
having traversed that the office " was one of great trust and pre-eminence 
within the borough, touching the election and return of burgesses to serve 
in Parliament for the said borough," had admitted it to be so, and that for 
sach an office a quo warranto would lie. 

*In Appendix B., No. 12, will be found the form of an informa- p«i9Q-| 
tion in the nature of a quo warranto exhibited by the Attorney- L J 
General ex officio against the defendant for unlawfully holding a fair at 
Edmonton, with pleas and replications, &c. In Rex v. Amery, (2 T. R. 
517,) an ex officio information against the mayor and citizens of the city of 
Chester, (35 Car. 2,) for presuming to act as a corporation, is recited and set 
forth upon the pleadings, (and see Co. Ent. 527 b.) There is a collection 
of quo warranto informations by the Attorney-General, ex officio, for the 
JJsurpation of various franchises in Coke's Entries, tit. duo Warmnto, an 
index to which will be found in Comyn's Dig. tit. duo Warranto, (A.,) 
ante, 111. 

In Appendix B., Nos. 13, 14, and 15, will also be found precedents of 
informations in the nature of quo warranto, by the Master of the Crown 
(Office, at the instance of a relator, against persons for usurping the several 



142 COLS ON CRIMINAL IN V OSMATI ON S, BTC. 

offices of mayor, alderman, councillor, auditor, and assessor of a borough'; 
also the office or franchise of being a burgess or freeman. The following 
further precedents may be referred to : viz. against a recorder and justice 
of the peace, (2 Gude, 268 ;) a deputy recorder and justice of the peace, (8 
Gude, 250;^ a common clerk or town clerk, -(2 Gude, 262 ;) a portreeve of 
a borough, (2 Gude, 261. 273 ;) a serjeant of a borough, (2 Gude, 275 ;) a 
bailiff or sub-bailiff, (2 Gude, 271. 280. 310 ;) the master of the Company 
of Coopers in London, (6 Went. Prec. 63.) 

The draft information having been prepared, and if necessary settled by 
counsel, should be delivered to the prosecutor's clerk in court to be 
engrossed and filed. The latter causes it to be engrossed on parchment, 
and gets it signed by the Master of the Crown Office. The information 
may then be filed either before or after a recognizance is entered into. (I 
Gude, 160.) But no process thereon can regularly issue against the 
defendant until the recognizance be filed pursuant to the stat. 4 &> 5 Will. 
& M. c. 18. (Rex V. The Mayor and Aldermen of Hertford, 1 Salk. 
r*199n *^^^' Carthew, 603, S. C. ; 2 Hawk. c. 26, ss. 8. 10.) The prac- 
^ -^ tice is always to file the recognizance before or at the same time as 
the information. 

Ex officio informations are merely signed by the Attorney-General, and 
then filed without any rule of court or recognizance. 

A quo warranto information cannot be quashed on motion, though both 
parties consent. (Rex v. Edgar, and Rex v. Bricknell, 4 Burr. 2135.) It 
may generally be amended even after it has been demurred to. (Post, 207.) 



[•200] ♦CHAPTER VI. 

OF THE BELATOS's RECOGNIZANCE, AND THE MODE OF COMPELLING THE 
DEFENDANT TO APPEAR AND PLEAD TO THE INFORMATION. 

Immedutbly upon the rule being made absolute for an information in the 
nature of a quo warranto, the prosecutor's clerk in court (if so instructed) 
will prepare the necessary recognizance pursuant to the statute 4 & 5 Will. 
& M. c. 18. (See the form. Appendix 6., Nos. 10 and 11.) It must be 
entered into by the relator himself, either before the Clerk of the Crown, 
t. c. the Master of the Crown Office, or before a justice of the peace of the 
county, city, franchise, or town corporate where the cause of the informa- 
tion arose. After a rule for a quo warranto information has been made abso- 
lute, the court will change the relator on motion on his behalf, if by reason 
of his necessary absence from England in the conduct of his own private 
affairs he is unable to enter into the necessary recognizance. (Reg. v. 
Cluayle, 9 Dowl. 548.) Until the information and recognizance are both 
filed in the Crown Office no process can lawfully issue against the defend- 
ant. (Rex V. The Mayor and Aldermen of Hertford, 1 Salk. 376 ; Car- 
thew, 503, S. C. ; 2 Hawk. c. 26, ss. 8, 10.) 

When the information and recognizance have been filed, the prosecutor's 
clerk in court (if so instructed) will make out and issue a writ of subpoena 
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tp compel the defendant to appear to and answer the infonnation. (See the 
form, Appendix B., No. 16.) The writ is made returnable on a day cer* 
tain in term time, and a copy shoald be served on or before the return day, 
but not later than the rising of the court on the return day of the writ* 
The service need not be personal ; leaving a copy of the writ and indorse- 
ments *therein at the defendant's residence, with some member of r^oAii 
his family or his servant (shewing the original,) is sufficient. (1 I- J 
Gade, 120.) An affidavit of service should be lorthwith made. (See the 
form, Appendix B., Nos. 17 and 18.) 

The defendant has four days after the return of the subpoena, exclusive 
of Sunday, to appear, when an appearance for him must be entered by his 
clerk in court in the Crown Office. If such appearance be not entered, the 
prosecutor's clerk in court, upon being furnished with an affidavit of service 
of the writ of subpoena, will issue an attachment. (See the form, Appen* 
dix B., No. 19.) Such writ is executed by the sheriff in the usual manner, 
and the defendant cannot be discharged out of custody until he has entered 
an appearance, when his clerk in court may issue a supersedeas. If the 
defendant abscond before entering an appearance, and cannot be taken 
under an attachment, he may be proceeded against to outlawry in precisely 
the same manner as upon a criminal information. (Ante, 77.) 

Against corporations aggregate a distringas issues instead of an attach- 
ment, if no appearance be entered to the subpcena. (2 Hawk. c. 27, ss. 6. 
14.) There must be fifteen days between the teste and return of a dis- 
tringas if it issue into a foreign county. (Rex v. The Mayor and Alder- 
men of Hertford, 1 Salk. 374 ; Carthew, 503, S. C.) 

If the rule nisi for the information was enlarged at the instance of the 
defendant, upon an undertaking on his part to appear immediately to the 
information in the event of the rule being made absolute, or upon his under- 
taking to put the prosecutor in the same situation, &c., then it is not neces- 
sary to sue oat and serve a writ of subpoena, but upon the information and 
recognizance being filed, a notice should be served upon the defendant or 
His solicitor, stating that the information is filed, and requiring the defend- 
ant to enter an appearance thereto, otherwise an attachment will be moved 
for against the defendant for his contempt. (See the form, Appendix B., 
No. 20.) If an appearance be *not entered by the defendant pur- ^#2021 
suant to such notice, then upon affidavit of service thereof, and of L -I 
the defendant's non-appearance, and upon production of the rule containing 
the defendant's undertaking, the court may be moved for an attachment 
against him. 

If the defendant is t?i custody, and does not enter an appearance, and the 
prosecutor is desirous of proceeding (although not compellable to do so,) he 
may « charge the defendant with the information" as follows : — the signa- 
ture of counsel must be obtained to a motion paper for a habeas corpus (fee 
10«. 6c?. ;) which writ is thereupon made out and issued by the prosecutor's 
clerk in court. The writ is directed to the sheriff or gaoler and requires 
l^im to bring the defendant into court to be charged with the information. 
The prosecutor's clerk in court must have the information in court when 
the defendant is brought up. Counsel must also be instructed to move that 
the defendant may stand charged with the information (fee lOs 6d.) Upon 
the defendant being brought into court upon the habeas corpus, he is 
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M charged with the information/' which is read to him, and he is then 
called upon to plead. Unless he confesses himself guihy of the usurpation, 
or come prcfmred with a proper plea, he craves time to answer the informa- 
tion, and is of coarse remanded. He must afterwards be again brought 
into court upon another habeas corpus, in a similar manner, when, if he do 
not p1ead» judgment by default may be recorded against him, 

Time to pkadjy^ln ordinary cases (where no special undertaking has 
been given) the prosecutor's clerk in court may enter a four-day rule to 
plead, immediately the defendant appears. At the expiration of that rule 
a second rule to plead may be entered, which also expires in foar days 
inclusive. Unless both these rules expire before the last day of term, the 
defendant cannot be compelled to plead until the following term, (Rex v. 
Qinever, 6 T. R. 604 ;) for although the stat. 4 Ann. c. 20, s. 4, enacts, 
r*2A^1 that a defendant in a qUo Warnnto information shall ^appear and 
<- -I plead as of the same term in which the information was filed, unless 
the court shall give him further time to plead, it is clear that a defendant is 
not bound in all cases to plead in the same term. ««The statute meant that 
the prosecutor should file his information so as to give rules to plead accord- 
ing to the course of the court within the term." (Per Buller, J., in Rex v. 
Radford, 6 T. R. 695, note (c)). After the expiration of the second four- 
day rule to plead, the prosecutor may, in term time, upon a motion-paper, 
signed by counsel (fee 10^. dd.t) obtain a peremptory rule to plead within 
two days in town cases, or willu'n ten days in country cases ; and, if the 
defendant do not within that time plead or obtain a judge's order for further 
time, judgment may be signed against htm by default. 

If the defendant has in the enlarged rule undertaken, not only to appear 
to the information immediately, but also to plead to it so that the prosecu- 
tor may go to trial at the ensuing assizes, it seems that the usual rules to 
plead are unnecessary. But upon the information being filed, a notice 
thereof should be served, requiring the defendant to appear and plead 
thereto in pursuance of his undertaking, otheri^ise judgment by default 
will be signed by the prosecutor's clerk in court. And, if the defendant do 
not accordingly appear and plead, judgment by default may be signed with 
leave of the court, which however, should not be applied for before the 
expiration of a reasonable time, for the defendant to appear and plead. (Reg. 
V. Muntz, H. T. 1838, 2 Jurist, 538.) 



[*204] *CHAPTER VII. 

OF DEFENCES AND FLEAS TO INFORMATIONS IN THE NATURE OF dVO 
WARRANTO. 1 . JUDGMENT BY DEFAULT. 2. DISCLAIMER. 3. FLEA IN 
ABATEMENT. 4. DEMURRER AND PROCEEDINGS THEREON. 6. PLEAS IN 
BAR. 6. REPLICATIONS AND SUBSEQUENT PLEADINGS. 7. THE ISSUE, 
RECORD, ETC. 

The defendant may either sufifer judgment by default or disclaim ; or, (if 
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he intend to make resistance) he may demnr to the infonnation, or plead 
thereto in abatement or in bar. And, if the information relate to any corpo- 
rate office or franchise of a corporate nature in a corporate plltoe (but not 
otherwise,^ he may plead several pleas in bar, with lea^e of the court, (ante, 
129 ;) ana such pleas may be either by way of traverse or in justification. 
We now propose to consider each of the above modes of proceeding. 

1. Judgment by DrfauU.^ — If the defendant do not plead within the 
time allowed for that purpose, (ante, 202,) judgment maybe signed against 
him by default ; and such judgment is final ; viz. that the defendant be 
ousted, &c. (See the form. Appendix B., No. 21.) Where the defendant 
has no defence it is more usual to disclaim than to sufier judgment by 
default ; for by a disclaimer some delay, and also the costs of the usual rules 
to plead, may be avoided. But a disclaimer enables the relator to sign 
judgment when it suits his own purpose or convenience. 

2. Disclaimer S] — If the defendant be satisfied from what took place when 
the rule was made absolute for the iuformation, that he has no valid title to 
the office or franchise *in question ; or, if he be not disposed to incur r«oo5i 
the risk and expense of defending his title, the most usual course is L J 
to disclaim. (See form of warrant to disclaim. Appendix B., No. 22.) 
Whereupon judgment of ouster, &c., may be immediately entered. The 
disclaimer is prepared by the defendant's clerk in court and signed by coun- 
sel (fee lOs. 6d.) (See the form of a disclaimer and judgment thereon, 
Appendix B., No. 23.) In one case the court, under special circumstances, 
gave liberty to the defendant to enter a disclaimer without costs. (Rex v; 
Holt, 2 Chit. R. 366.) 

3. Plea in Abatement J] — ^Formerly the defendant might plead in abate- 
ment, if he was not rightly named, or not correctly described in the infor- 
mation, in like inanner as he might so plead to an indictment. (Arch. PI. & 
Ev. C. C. 29, 8th ed. ; Id. 80, where see form of plea of misnomer.) In 6 
Went. Prec. 51, will be found a plea in abatement of a quo warranto infor- 
mation, that the defendant is a yeoman and not an esquire. Pleas of this 
description required to be verified by an afiidavit properly intitled. (Rex 
V. Jones, 2 Stra. 1161.) And although the court always strongly discoun- 
tenanced such pleas, and even expressed their abhorrence of them, they 
would not set them aside upon motion. (Rex v. The Mayor of Heydea 
and Another, 1 W. Blac. R. 34.) But now, by stat. 7 Geo. 4, c. 64, s. 19, 
it is provided, "That no indictment. or information shall be abated by reason 
of any dilatory plea of misnomer or want of addition, or of wrong addition 
of the party offering such plea, if the court shall be satisfied by affidavit or 
otherwise of the truth of such plea ; but in such case, the court shall forth- 
with cause the indictment or information to be amended according to the 
Iruth, and call upon the party to plead thereto, and proceed as if no such 
dilatory plea had been pleaded." So that, in effect, pleas in abatement are 
abolished. 

4. Z>ei»«rrcr.]— The defendant may demur to the information; but 
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r«20Al *^^^" ^^ seldom be done with any hope of eaccess ; for informations 
*- -^ in the nature of quo warranto are generally drawn in a certain iotm, 
which has been long settled ; and it scarcely ever happens that a qao war- 
ranto information is so defective as to be open to a demurrer. But sometimes 
a trial at the assizes, and also an immediate judgment of ouster, may be 
avoided by a demurrer ; and for political and other reasons it may be 
deemed expedient to adopt that course. 

A demurrer admits the truth of the allegations contained in the informa- 
tion ; as, that the office in question is a public office touching the rule and 
government of the borough, and the administration of public justice within 
the same borough. (Rex v. Boyles, 2 Stra. 836; 2 Ld. Ray. 1559, S. 
C. ; and see Rex v. M>Kay, 4 B. d; C. 351 ; 6 D. & R. 432, S. C.) 

By Stat. 4 & 5 Ann. c. 16, s. 1, the court may give judgment on demurrer, 
according as the very right of the cause and matter in law shall appear to 
them, without regarding any imperfection, omission, er defect in any writ, 
return, plaint, declaration, or other pleading, process, or proceeding whatso- 
ever, except those only which the party demurring shall specially and 
particularly set down and express^ together with his demurrer^ as causes 
of the same, notwithstanding that such imperfection, omission, or defect 
might have theretofore been taken to be matter of substance, and not aided 
by the statute made in the 27th year of Clueen Elizabeth (c. 5,) intituled, 
" An Act for the furtherance of Justice in case of Demurrer and Pleadings;" 
so a^ sufficient matter appear in the said pleadings, upon which the court 
may give judgment according to. the very right of the cause. 

By 9 Ann. c. 20, s. 7, the above statute, and all the other statutes of 
jeofails, are extended to informations in the nature of quo warranto, and pro- 
ceedings thereon, «< for any matters in this act mentioned ;" i, e. the usur- 
pation of corporate offices and franchises of a corporate nature in corporate 
places. (Ante, 122.) In such cases it is, therefore, necessary for the 
r*2071 ^®^*'''*^^''^ ^0 demur specially when the objection relied *on is a mere 
i- -I formal or technical one, independent of the substantial merits and 
justice of the case. (See the form of a demurrer (general or special) with 
joinder, cur. adv. vult, and judgment thereon. Appendix B., No. 24.) The 
Crown does not seem to be bound by the above statute not being expressly 
named therein. (Attorney-Greneral v. Donaldson, 7 Mee. & W. 422 ; 9 
bowl. 319.) 

The rule of Hilary term, 4 Will. 4, which requires the grounds of 
demurrer to be stated in the margin, extends only to personal actions in 
which the three superior courts of common law at Westminster exercise 
concurrent jurisdiction. (Rex v. Woollett, 2 Cr., M. & R. 256 ; 5 
Tyr. 786, S. C.) Therefore no marginal note is necessary to a demurrer 
to any pleading in quo warranto. (But see 1 CI. B. Reports, 883, 
note (6).) 

The draft demurrer, as prepared and signed by counsel, is handed to the 
defendant's clerk in court, who makes a fair copy thereof, and delivers it to 
the clerk in court for the prosecutor ; he also makes an office copy for the 
defendant. A joinder in demurrer may then be compelled in the same way 
as a replication to a plea ; viz., by a side-bar rule, and subsequent peremp- 
tory rule in term time, or by a notice to join in demurrer in vacation. (See 
post, 214.) After demurrer to an information, a judge's order may be 
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obtaiDed, upon summons returnaUe at his chambers or house, to amend 
the information. (Per Lord Mansfield, C. J., in Rex v. Wilkes, 4 Burr. 
2532.), And so with respect to criminal informations. (Ante, 84.) Even 
after argument on a demurrer to a special plea to a quo warranto information, 
the court have permitted such plea to be amended, (Rex v. Birch, 4 T. R. 
608 ; Rex v. Blackford, 4 Burr. 2147 ;) but this is not usual. It is, how- 
ever, nearly a matter of course to permit an amendment immediately after 
^ a pleading has been answered or demurred to, upon the payment of costs 
and other fair terms, as, liberty to plead de novo, &c. 

When there is a demurrer to the information, or to any subsequent plead- 
ing and joinder in demurrer, either party *may move for a conci- p^oofti 
Hum. The motion paper is indorsed, <« The Clueen against J. S., t. J 
on behalf of the prosecutor (or the defendant, aa the case may be,) to move 
for a concilium" (fee 10«. 6rf.) This, when signed by counsel, is taken to 
the clerk of the rules in the Urown Office, who enters a rule for the conci- 
lium (which is not formally drawn up,) and sets the demurrer down in the 
Crown paper for argument. Notice thereof should be thereupon immedi- 
ately given to the clerk in court or the solicitor for the other side. The clerk 
in court for each party then makes an office copy of the demurrer book for 
his own client, and also two copies for the judges. The clerk in court for 
the prosecutor delivers his two copieis to the two senior judges ; and the 
clerk in court for the defendant delivers his two copies to the two puisne 
judges. The points of law intended to be argued must be stated by each 
party in the margin of his copy demurrer books, (1 Gt. B. 883, note (6);) 
and copies of such point must also be delivered to the other two judges, or 
written in the margin of the copy demurrer books delivered to them by the 
opposite party. The paper books, &c., must be so delivered at least two 
days before the day appointed for the argument. The solicitor for each 
party prepares a brief and instructs counsel— Glueen's counsel cannot 
wgue on behalf of the defendant without a special license from the Crown 
for that purpose ; which license must be actually obtained (and not merely 
a certificate of the fees paid) before the case comes on for argument, (Reg. v. 
Jones, 9 C. & P. 401,) although such certificate will be sufficient to induce 
the counsel to accept the brief. To obtain the license a petition must be 
addressed to the Clueen, and lodged with the Secretary of State for the 
Home Department. (See the form. Appendix B., No. 53 ; Form of the 
License, Id. No. 64.) The Crown paper must be carefully watched from 
time to time. It is taken every Wednesday and Saturday in term lime, 
except the first four and the last four days of term. When the case is 
called on, counsel in support of the demurrer is first heard — then the coun- 
sel on the other side,-— and then counsel in *reply. Only one coun- (-#2091 
ael can be heard on each side ; but in important cases a second L J 
Counsel is sometimes employed to take notes and make suggestions during 
the argument. The court then (or after taking time to consider) give judg- 
ment, either for the Crown or for the defendant, as to them seems fit. A 
rule for judgment is drawn up by the clerk of the rules, and thereupon 
judgment may be entered accordingly. (See the form. Appendix B., No. 
?*•) The costs are taxed by the Master of the Crown Office. Execution 
issues as in other cases, viz. by fi. fa., ca. sa., or elegit. (See the forms, 
Appendix B., Nos. 61, 63, 63.) 
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0. PUa$ in J9ar.]— If the information relate to any corporate aS&ce or 
franchise of a corporate nature in a corporate place (but not otherwise,) the 
defendant may» with leave of the court, plead several pleas in bar. (Ante, 
129.) In Rex v. W. Smith, (2 M. & S, 583,) the defendant pleaded fire 
pleas, shewing his title in various ways. If the defendant succeed upon 
any one plea, which is a complete bar to the information, he will be entitled 
to a judgment, allowing his o£Bce or franchise dbc. with costs against the 
relator. (See the form of judgment for the defendant upon a demurrer to 
his plea. Appendix B., No. 34.) The like after verdict. (Id. No. 59.) 
Where the defendant pleads only one insufficient plea it amounts to a con- 
fession of the usurpation charged upon him. (Rex v. PhiUips, 1 Stra. 394.) 
If the defendant do not completely succeed upon any one sufficient plea, 
(that is to say) if some of the issues arising out of it are found for and some 
against him, the judgment must be of ouster, &c. ; for one or more links of 
the chain of his title being broken the whole falls to the ground, and the 
relator is entitled to full costs upon all the issues, including those upon 
which he has failed. (Rex v. Downes, 1 T. R. 453.) 

The defendant cannot plead not guilt]/ or non usurpavit^ that he did not 
usurp the office or franchise in question, (Bull. N. P. 207, 1st ed. ; 2 Sel- 
wyn*sN. P. 1185,9th ed. ;) for if he has in fact used or exercised the 
r *2101 ^^^ ^' franchise *he must shew by what authority he has done 
I- -^ so, setting out his title specially, and concluding with an absque 

hoc that he usurped the office, &c. as alleged. Such conclusion is 
mere form, and cannot be denied by the replication, which must traverse 
to avoid the title of the defendant as set out in his plea, or demur to it for 
its insufficiency. This is well illustrated in the case of The Ctueen v. 
Blagden, (10 Mod. 211 ; Id. 296.) That was a quo warranto information 
against a portreeve of Honiton. The defendant in his bar set forth his right 
to that office, and concluded with a traverse absque hoc that the defendant 
usurped the office : the Crown in its replication taking no notice of the 
special title set forth by the defendant, joined issue upon the traverse quod 
usurpavit dbc, and upon this demurrer was joined. Parker, C. J., said, 
•* The question turns upon this, whether the traverse be only matter of form ; 
for if so the Crown cannot take issue upon it ; but if it be a material part of 
the plea, most certainly the Crown may do it.'* Afterwards the case was 
further argued, when the court were all of opinion that the defendant should 
have judgment, (Id. 296 :) and Parker, C. J,, said, ** Nobody even thought 
that non usurpavit was a good plea, and the reason why it is not, evidently 
appears from the nature of the charge, which is for him to shew by what 
warrant or authority, &c., to which that plea is no answer. And, if this 
could not have been pleaded in bar, then most certainly that replication, 
which in efiect sets up that plea again, must be naught. If non usurpavit 
were a general issue allowed in this case, all the rest of the pleadings 
would be to no other purpose but to lengthen the record." Prat^, J., also 
said, «« I am of the same opinion, for had non usurpavit been a good plea, 
every body would certainly have pleaded it ; because, by this means, the 
attorney-general would be kept in the dark, and unacquainted with the 
nature of the defendant's title ; and the hazard of setting forth a special 
title, where the greatest certainty in pleading is required, might be wholly 
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avoided. Besides, the labour of pleading specially is ^entirely Idst, f«2i 11 
if all may be set aside by a general replication. L -^ 

The defendant may, however, plead that he did not use or exercise the 
said office, liberties, &c. (See the form, Appendix B., No. 25.) But this 
can seldom be useful, (except for delay,) as it merely denies that the defen- 
dant took upon himself the office or acted therein ; which fact must be 
clearly shewn by the affidavits made in support of the application for leave 
to exhibit the information. In one case the defendant pleaded that he was 
duly elected, but that he had never been sworn in, nor otherwise taken upon 
himself the office, nor acted in it. The court, upon a writ of error, reversed 
a judgment of ouster entered against him. (Rex v. Ponsonby, Sayer*s R« 
245 ; 2 Bro. P. C. 311 ; 1 Ld. Ken. 1 ; 1 Ves. Jun. 1, S.C.)' Thedefen- 
dant may plead as to part of the time in the information mentioned (specify- 
ing it exactly) that he did not use or exercise the office, &c*, and as to the 
residue, a justification shewing his right and title to the office. (6 Went. 
Prec. 41.) But in such a case it is clearly sufficient to plead the special 
plea only, which concludes with an absque hoc, &c. The defendant may 
plead as to part of the time a confession of the usurpation, and as to the re- 
sidue, a justification shewing his election, &c. (See the form. Appendix 
B., No. 27.) And if the latter plea be found in the defendant's favour, the 
judgment must be not of ouster, but merely that the defendant be fined for 
the usurpation confessed. (Rex v. Biddle and Another, 2 Stra. 952 : Rex 
V. Taylor, 2 Barnard. 238. 280. 316. 320.) This mode of pleading may 
be useful where the defendant has presumed to act before being dtily sworn 
in or otherwise lawfully admitted ; but afterwards, and before the informa- 
tion is actually exhibited, is duly admitted. For if, under such circum-' 
stances, a judgment of ouster be obtained against the defendant, it will pre- 
vent him from afterwards making title to the office without a new election. 
(Rex V. Clarke, 2 East, 75 : Rex v. Courtenay, 9 East, 246. 267 : Rex v. 
Hearle, 1 Stra. 625 ; 1 1 Mod. 390.) A good defence arising after the appli- 
cation for the information, *but existing before and at the time of the r-i^io-} 
exhibiting the information, may. of course be pleaded. (Reg. v. L -^ 
Harris, 11 Ad. & Ell. 518 ; 3 P. & D. 266; 8 Dowl. 499, S. C. : Rex v. 
Stokes, 2M. <&S. 71.) 

The defendant may also traverse any material allegation contained in the 
information ; as, that the office in question is a public office, touching the 
rule and government of the borough, and the administration of public jus- 
tice within the said borough, or "touching the election and return of bur- 
gesses to serve in the Commons House of Parliament for the said borough." 
And such allegation or any part thereof, not expressly traversed, will be 
considered as admitted. (Rex v. M«Kay, 4 B. & C. 351 ; 6 D. & R. 432.) 

The defendant cannot plead in general that he was didy elected. (Per 
Lord Mansfield, C. J., in Rex v. Leigh, Esq., 4 Burr. 2144.) But he must 
shew how he was elected or appointed to the office, and how he was admit- 
ted to or took upon himself such office. Formerly the pleadings were very 
long and special, because it was necessary to shew the various customs, 
charters, and bye-laws of the particular corporation, and an election or 
appointment in strict accordance therewith. (See Rex v. Langhorn, 4 Ad. 
^ Ell. 538 ; 6 N. <& M. 203 : Rex v. Johnson, 5 Ad. <& Ell. 488.) And a 
defendant having a good title to the office in question, was bound to plead 

Junk, 1847 24 
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Bach title accuratdy, and to pot it on the right ground, otherwise judgHient 
of ouster would pass against him, although it appeared on the face of the 
record that he had a good title to the office. Thus, in Rex v. Leigh, Esq., 
(4 Burr. 2143,) the defendant claimed to be mayor of Yarmouth under two 
titles; namely, under a prescription, and also under a charter. But he 
had by his plea put his defence upon his claim under the prescriptive right, 
which was tried and found against him : it appeared upon the face of the 
whole record, that he had a good title under the charter : — Held, that the 
Crown was entitled to judgment ; and Lord Mansfield, C. J., said, «< That the 
defendant is obliged to shew a title, and the king has no need to trarerse any 

r*!2i^~l ^^^^S ^^^ ^^^ ^^^^® ^^^ ^P* *^^ ^"y ^^^ material issue is found for 
L J the Crown, the Crown must have judgment." Yates, J., also said, 
M If the plea contains no title against the Crown, there must be judgment 
for the Crown. In civil actions, the piaintifi* must recover upon bis own 
title. In cases of informations in nature of quo warranto for usurpations 
upon the rights of the Crown, the defendant must shew that he has a good 
title against the Crown." «• The defendant is called upon to shew his title ; 
to shew quo warranto he claims the franchise. He accordingly shews his 
title ; the Crown are only to answer this particular claim ; he must at once 
shew a complete title ; if he fails in it, or any claim of it, judgment mast 
be given against him. Here the defendant has set up a particular title ; 
this title, upon which he grounds his claim to the franchise is found against 
him; he cannot now depart from it: therefore, the Crown is entitled to 
judgment." (S. C.) So, where the defendant pleaded that he was duly 
elected and sworn mayor, &c., and issue being taken in the replication as 
to his being elected, and also as to his being sworn, and the jury upon the 
trial found that he was duly elected, but- that he was not duly sworn, the 
court gave judgment of ouster against him. (Rex v. Pender, 1 Stra. 582, 
affirmed in Parliament, upon a writ of error ; 2 Bro. P. C. 294, Tomline*s 
edit.; Rex v. Clarke, 2 East, 75 ; Rex v. Hearle, 1 Stra. 625 ; 11 Mod. 
390,) 

A large collection of pleadings in quo warranto will be found in 6 Went. 
Prec*, and in 2 Gude's Prac. But most of them are now rendered of little 
use by the stat. 5 & 6 Will. 4, c. 76, the first section of which enacts, 
« That so much of all laws, statutes and usages, and so much of all royal 
and other charters, grants, and letters-patent now in force relating to the 
several boroughs named in schedules (A.) and (B.) to this act annexed, or 
to the inhabitants thereof, or to the several bodies or reputed bodies corpo- 
rate, named in the said schedules, or any of them, as are inconsistent with 
or contrary to the provisions of this act, shall be and the same are hereby 
r*214l ^®P®^^®^ ^^^ annulled." In corporate *cases, therefore, it is neces- 
L J sary to shew that the defendant being duly qualified, was elected or 
appointed pursuant to the provisions of the above act, and that he accord- 
ingly took upon himself the office by making the declaration required by 
secty 50 ; without this, that he usurped the said office, &c. as alleged. (See 
forms of such Pleas in Appendix B., by a Mayor, No. 28 ; Alderman, No. 
29 ; Councillor, Nos. 30, 31, and Burgess, No. 32.) 

By 32 Geo. 3, c. 58, s. 2, the defendant may plead that he has exercised 
the office or franchise for six years before the exhibiting of the information ; 
but such a plea can seldom be necessary, inasmuch as corporate offices do 
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not now continue for six years, and the application for the information must 
be made within twelve calendar months after the defendant was elected or 
became disqualified. (7 Will. 4 & 1 Vict. c. 78, s. 23.) 

Where several pleas are to be pleaded, a rale for leave to plead several 
matters mast be obtained upon application to the court or a judge, pursuant 
to the Stat. 32 Geo. 3, c. 58. In every case, except where the defendant 
pleads guilty, the plea must be signed by counsel. But such signature is 
not copied on the record, &c. 

The draft plea, as settled and signed by counsel, is handed to the defen- 
dant's clerk in court, who makes a fair copy thereof, and delivers it to the 
prosecutor's clerk in court. He also makes an office copy for the defen- 
dant. If it be term time a side-bar rule to reply within four days may then 
be entered by the defendant's clerk in court, and notice thereof given to the 
clerk in court for the prosecutor, and, if within that time there be no repli- 
cation, a peremptory rule to reply within four days may be obtained upon 
a motion-paper for that purpose, signed by counsel (fee, 10*. 6i.) At the 
expiration of which rule, judgment may be signed for want of a replication, 
unless a replication be then filed, or further time to reply obtained upon 
application by summons to a judge at chambers. If the defendant's plea 
be filed in action, it is not necessary to give any rule to reply, but a p»oie-i 
formal notice to reply within four *days should be indorsed on the L J 
copy plea delivered to the prosecutor's clerk in court, and if no replication 
be filed or further time to reply obtained within four days after such deli- 
very, the defendant may on the fifth day sign judgment for want of a repli- 
cation. (1 Gude, 161.) 

If the defendant before trial finds that his plea is erroneous or defective 
he may obtain leave to amend it upon terms, provided no delay be thereby 
created, (Rex V. Grimes, 4 Burr. 2147;) and that although the plea has 
been demurred to and a concilium moved for, (Rex v. Eflams, 7 Mod. 220 ; 
2 Barnard. 440. 446, S. C.) Even after a demurrer to a plea has been 
argued, the court has permitted the plea to be amended. (Rex v. Birch, 
4 T. R. 608 ; Rex v. Blackford, 4 Burr. 2147.) 

6. Replications^ ^c.]— ^The crown may demur to the plea, and is not 
bound in any case to demur specially, not being named in the statutes 4 & 
6 Ann. c. 16 and 27n Eliz. c. 6, (Att.-Gen. v. Donaldson, 7 Mee. & Wei. 
*22 ; 9 Dowl. 319, S. C.) But where the information is not filed by the 
Attorney-General, ex officio, it would be safer for the relator to state his 
special causes of demurrer (if any.) See 9 Ann. c. 20, s. 7, which extends 
the provisions of the stat. 4 & 5 Ann. c. 16, to informations in the nature of 
of a quo warranto, and the proceedings thereon. (See form of Demurrer, 
General or Special, Appendix B., No. 33.) No marginal note is necessary. 
(Ante, 207.) The proceedings upon a demurrer are as before stated. 
(Ante, 207.) It seems doubtful whether the Crown may not demur to the 
whole plea for its insufficiency, and also reply to it. (Rex v. Ginever, 6 
T. R. 7.32 ; Id. 733, note.) After argument on demurrer, the court have 
permitted the plea to be amended. (Rex v. Birch, 4 T. R. 608 ; Rex r. 
Wackford, 4 Burr. 2147.) 

Where the plea consists of several facts from which the defendant infers 
that he is entitled to the office, the replication may contain a denial of any 
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of the facts stated in the plea, but if it contain merely a denial of the infer* 
r«2lAl ^^^^ *drawn by the defendant from those facts, it will be bad, for 
L -^ that amounts merely to a denial of the law; for the judges are lo 
determine whether the inference drawn by the defendant is fairly drawn. 
In an information against the defendant for usurping the office of portreeve, 
the defendant shewed a title, and concluded his plea thus, m and so he says 
he did not usurp in manner and form as in the said information is alleged." 
The Coroner replied that he did usurp in manner and form, &c. : the repli- 
cation was adjudged to be bad. (2 Selwyn's N. P. 1186, 9th edit., citing* 
R. y. Portreere of Honiton ; S. C. nom. The Clueen 7. Blagden, Mod. 21 1 ; 
Id. 296, ante, 210.) 

The prosecutor, as representiog the Crown, has the right to traverse all 
or any of the material allegations contained in the plea by several distinct 
replications, and also to allege any new matter by way of avoidance of the 
title set out by the defendant, (see the forms. Appendix B.,No8. 35 and 36; 
Rex V. Clarke, 2 East, 75 ;) provided such new matter be consistent with 
that which is alleged in the plea, but not otherwise. To a quo warranto 
information against a burgess, the defendant pleaded a title to the office 
derived under a custom for the common council to admit ad libitum any 
person of the age of twenty-one whom they chose. The prosecutor, after 
denying that custom, also replied that no person was entitled to be admitted 
but in right of service, and that the defendant had not served a seven years' 
apprenticeship. Rejoinder, shewing the special circumstances under 
which he had served. On a demurrer to this rejoinder, because a departure 
from the plea, the court held the replication itself to be bad, as immaterial 
to the title in the plea, and gave judgment for the defendant. (Rex t. 
Knight, 4 T. R. 419.) In that case Buller, J., said, «(The question before 
us is not so much whether the rejoinder be bad as whether the replication 
to which the rejoinder is an answer can be supported? and I think it 
cannot. The defendant in his plea, rested his title on a custom in the 
r«ai7l ^o'pora^i^^^ ^0 admit any person at will; now if that custom as 
L J alleged be true in fact, it is perfectly ^immaterial whether any 
person may be admitted in right of servitude. Thus much is sufficient for 
the decision of this case. But I wish that the gentlemen of the bar who 
draw the pleadings in cases of this kind would attend in future to the mode 
of replying on the part of the Crown. A prosecutor in a quo warranto 
information is allowed to reply specially, and to put as many matters in 
issue asi he pleases, but the new matter introduced in the replication ought 
to be con.'^istenr with the matter contained in the plea. If, for instance, a 
defendant i^et up a bad title under an old charter, when in fact a new 
charter had been granted, altering the old mode of election, the Crown may 
introduce the new charter in the replication, because it is consistent with 
the matter contained in the plea, but there is something to be superadded to 
that matter ; but in this case the new matter alleged in the replication is 
not consistent with the defendant's plea. And if the plea be true, that 
which is stated in the replication is totally immaterial, and this practice, 
which is an abuse of the privileges of the Crown, ought to be checked, 
since, if permitted, it would be productive of great oppression on the sub- 
ject." (And see Rex v. Leigh, 4 Burr. 2143.) The prosecutor may by 
his replication shew that the defendant at the time of his supposed election 
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was disqualified to be elected, (Reg. v. York, 2 Gale A, D. 106 ;) and also 
that he was not duly elected, (Rex v. W. Smith, 2 M. db S. 583 ;) or that 
the defendant was not duly sworn in or otherwise lawfully admitted, (Mayor 
of Penryn's case, 1 Stra. 582 ; 2 Bro. P. O. 294, Tomline's edit. ; Rex r. 
Clarke, 2 East, 75 ; Rex v. Courtenay, 9 East, 246 ;) or he may shew a 
former judgment of ouster obtained against the defendant after the election 
mentioned in his plea. (Rex v. Clarke, 2 East, 75.) In short he may 
(subject to the limitations after mentioned) traverse any material allegation 
or allegations contained in the plea, either directly and concluding to the 
country, or by a special traverse alleging new matter inconsistent with some 
material allegation in the plea, concluding with an *abeque hoc as r«o|o-i 
to such allegation; or he may reply by way of confession and *- ^ 
avoidance, in which case the matter newly alleged must not be inconsistent 
with that pleaded by the defendant. (See the pleadings in Reg. v. Maddy, 
11 Ad. & Ell. 878; Reg. v. Stanley, 11 Ad. k, Ell. 882 ; Reg. v. Hum- 
phrey, 3 N. & P. 681 ; S. C, in error, 2 Per. & D. 691 ; 10 Ad. & EU. 
335 ; Rex v. Johnson, 5 Ad. & Ell. 488.) 

By Reg. Gen. H. T. 7 & 8 Geo. 4, reciting that, «« Whereas much 
vexation and expense have been occasioned to defendants in informations 
in the nature of quo warranto, by the practice of raising issues upon various 
matters distinct from the ground on which the information was granted by 
the court. Now for providing a remedy in this behalf, it is ordered that 
from hencefoTth the objection intended to be made to the title of the defen- 
dant shall be specified in the rule to show cause, and that no objection 
not 80 specified shall be raised by the prosecutor on the pleadings^ without 
the special leave of the court, or of some judge thereof." (6^B. & C. 267 ; 
d D. & R. 247.) Before this rule, the court would not interfere to prevent 
the prosecutor from attacking the title of the defendant upon other grounds 
than those in respect whereof the information was granted. (Rex v. Brown, 4 
T. R. 276.) But it would now seem, that if the prosecutor, without previous 
special leave of the court or a judge, attempt by his replication to question 
the defendant's title upon any other grounds than those specified in the rule 
for the information, the court or a judge upon application would set the 
replications aside for irregularity, or strike out those improperly pleaded, 
with costs to be paid by the relator. (See form of summons and order in 
such a case, Reg. v. Rowley, Appendix B., Nos. 38, 39.) 

The draft replication, as settled and signed by counsel, is handed to the 
prosecutor's clerk in court, who makes a fair copy thereof and delivers it to 
the defendant's clerk in court. A rejoinder may then be compelled in the 
same way as a replication to a plea, viz. by a side-bar rule and *sub- ^#010-1 
sequent peremptory rule in term time, or by a notice to rejoin in L J 
vacation. (See ante, 214.) And so with respect to each subsequent 
pleading until both parties are completely at issue. The prosecutor's clerk 
in court usually adds a similiter for the defendant when his replication or 
subsequent pleading concludes to the country. 

In Appendix B., Nos. 35 to 41, will be found forms of replications, re- 
joinders, sur-rejoinders, &c. (See Rex v. Hubball, 9 D. db R. 143; 6 B. 
&C. 139.) 

7. The IssuCf Record^ ^c.]— Upon the pleadings being complete, the 
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clerk in court for the prosecntor, if so instrocted, will make up the issue 
and deliver a fair copy thereof to the clerk in court for the defendant. He 
will also make an office copy for the relator or his solicitor. (See form of 
Issue, Appendix B., Nos. 44 & 45.) He will also, if so instructed, give a 
proper notice of trial, which is usually indorsed on the issue. Ten days' 
notice is sufficient for the assizes. (14 Geo. 2, c. 17, s. 1.) In London or 
Middlesex fourteen days' notice is necessary, unless the defendant resides 
within forty miles of London, in which case ei^ht days' notice is sufficient. 
Less notice will of course do where the defendant is under terms to accept 
short notice of trial. 

The record and jury process are prepared by the relator's clerk in court. 
(See the forms. Appendix B., Nos. 46, 47 & 48.) He will also obtain the 
Attorney-Qeneral's warrant of nisi pritu. (See the form, Appendix B., 
No. 49.) He also gets the venire facias returned ; but the distringas is 
usually returned at the assizes. 

Either party may obtain a special jury. (6 Geo. 4, c. 50, s. 30 ; Rex v. 
Ellams, 2 Barnard. 402.) Such jury is nominated and appointed in pre* 
cisely the same manner as upon a criminal information. (Ante, 89.) When 
a special jury is struck, each party should procure the Attorney-General's 
warrant for a tides. (See the form. Appendix B., No. 50.) This will be 
r*220l S'*'^^®^ ^ * matter of *course to either party, except where the 
L -^ information is filed by the Attorney-General ex officio, in which case 
it is usually refused to the defendant. (2 Gude, 688.) 

Subpoenas ad testificandum and subpoenas duces tecum, may be sued oat 
by the clerks in court of either party. (See the forms. Appendix B., 
Nos. 51 & 52.) Also writs of habeas corpus^ad testificandum when neces- 
sary. 

The briefs are of course prepared by the solicitors of the respective par- 
ties. 

If the defendant wish to employ Clueen's counsel on his behalf, he must 
obtain her Majesty's license for that purpose as before directed. (Ante, 
208.) 



[*221] *CHAPTERVIIL 



OF THB SVIDENCE ON THE TRIAL OF INFORMATIONS IN THE NATURE OF ai70 

WARRANTO. 

1. The general rules of evidence are the same in all cases, civil and 
criminal, and therefore of course apply to proceedings upon informations in 
the nature of quo warranto. For such rules, reference may be made to the 
works on evidence by Mr. Starkie, Mr. Phillipps, and Mr. Roscoe. 

Upon the trial of an information in the nature of a quo warranto, the onus 
prohandi generally lies upon the defendant; who must prove his title as 
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pleaded, or such part thereof as is traversed by the replication. And where 
the onus proband! on each issue lies on the defendant he must begin. But 
if the onus probandi on any issue lies on the prosecutor (as where the 
defendant pleads that he did not use or exercise the office ; or where tho 
prosecutor alleges in his replication new matter which is traversed by the 
defendant,) the prosecutor is entitled to begin. 

Where the issue is whether the defendant was duly elected as a coun* 
cillor for a borough, it seems that he may make out a prima facie case, by 
showing that at the conclusion of the election he was declared by the pre* 
siding officers to be duly elected according to the provisions of the act for 
regulating municipal corporations. (Reg. v. Ledgard, 8 Add. & £11. 536; 
3 N. & P. 513, S. C.) In answer to which the prosecutor may cause the 
original voting papers deposited with the town-clerk of the borough to. be 
produced, and upon due proof of their identity^ (as to which see Reg. v. 
Ledgard, supra, particularly the judgment of Patteson, J.,) to read them in 
evidence, and then to shew that *some of them were fraudulent or j-^oooT 
defective ; that other voting papers delivered in at the election were L J 
i^uppressed ; that some of the voters whose papers were received and 
counted were not duly qualified as burgesses, nor entitled to be enrolled, or 
to vote as such ; in other words a scrutiny may be entered into, the burgess 
roll not being conclusive. (Reg. v. Gtuayle, 11 Ad. & Ell. 608 : Reg. v. ' 
Grierson, T. T. 1842.) The defendant may then produce evidence m 
rqily to contradict that offered in support of the prosecution ; and it seems 
that he may not only shew that his votes were good ones and the voters 
duly qualified, but also that some of the voting papers for the opposing can- 
didates Were fraudulent or defective, and that some of their voters were dis- 
qualified, &c., for such evidence in effect contradicts that produced by the 
prosecutor, "viz., the voting papers, shewing prima facie the number of legal 
votes for the other candidates. As a general rule, however, it is not allow* 
able to produce as evidence in reply witnesses who merely strengthen and 
confirm the case originally proved ; for all such evidence should be pro- 
duced in the first instance. (Rex v. Hilditch, 5 C. & P. 299 ; Rex v. 
Stimpson, 2 C. & P. 415. But see Briggs v. Ay ns worth, 2 Moo. & Rob. 
108, which however is a case not to be relied on.) 

Where the prosecutor shews that a number of candidates at an election of 
councillors equal to the number then to be chosen had a majority of legal 
votes over the defendant, and that no objection was made at the election to 
the qualification of such candidates or any of them, it is not necessary for 
the prosecutor to prove that the other candidates who had the majority of 
legal votes were duly qualified to be elected as councillors of the borough. 
{Reg V. Ledgard, 8 Ad. & £11. 535 ; 3 N. & P. 513, S. C.) 

Before the Municipal Corporation Acts, an election held before a mayor 
de facto who was not also mayor de jure was void, and a traverse of the alle- 
gation that the presiding officer was mayor put in issue Ms title as mayor ^^ 
and not the mere fact of his acting as such. (Rex v. Smith, 5 M. <& S. 
271 ; Rex v. The Corporation of Bridge water, 3 Doug. 379.) #But p^ooQ-i 
now see the 7 Will. 4 & 1 Vict. c. 71, s. 1, and 5 & 6 Will. 4, c. L ^ -^ 
76, s. 5a, ante, 145. 

2. Competency of Witnesses."] — ^The relator is an incompetent witness 
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for the Crown, being personally liable to the defendant for the costs of the 
proceedings, and so directly interested in the result. 

Generally speaking, members of the same corporation are admissible as 
witnesses on either side, for although their title may stand on the same foot- 
ing as that of the defendant, a verdict and judgment for or against him will 
not be evidence against them in any subsequent proceeding, unless indeed ' 
they derive their title through the defendant, in which case a judgment of 
ouster against him would be admissible in a subsequent prosecution against 
the witness. (Rex v. Hebden, 2 Stra. 1109 ; 2 Selwyn's N. P. 1187, 9th 
ed.) But such judgment would not be conclusive. (Rex v. Grimes, 5 Burr. 
2598; 2 Selwyn's N. P. 1189.^ Formerly where an election was had 
before a mayor or other officer, wnose title was defective, the election was 
void. (Rex v. Smith, 5 M. & S. 271 ; Rex v. The Corporation of Bridge- 
water, 3 Doug. 379.) But this is remedied by the stat. 7 Will. 4 & 1 Vict, 
c. 78, s. 1 ; 5 & 6 Will. 4, c. 76, s. 53» Since those acts, it can seldom 
happen that a verdict and judgment against one person can afiect the title of 
another, but even in such cases it seems that the name of the witness may 
be indorsed upon the record pursuant to the statute 3 & 4 Will. 4, c. 42, s. 
26. (2 Selwyn's N. P. 1187.) 

By 6 d& 7 Will. 4, c. 104, s. 6, it is enacted, that no burgess of any 
borough named in the schedules to the act for regulating municipal corpora- 
tions in England and Wales, shall be deemed an incompetent witness in any 
suit or proceeding at law or in equity, by reason of his being a member of 
such body corporate, or interested in the borough fund of any borough.J - 

3. Documentary Evidence. y^The statutes relating to municipal corpora- 
r»2'241 ^^°"^ being public acts, the court will take ♦judicial notice of them, 
L J and therefore production of a copy printed by the Queen's printer is 
sufficient. (Phil, Ev. 611, 8th ed. ; Rose. Ev. 73, 5th ed.) 

The insertion of the name of a town in schedule (A) of the 5 db 6 Will. 
4, c. 76, is prima facie evidence of the existence of a municipal corporation 
there, but may be rebutted by evidence that the name had been inserted in 
the act by mistake, as in the case of Gateshead. (Rex v. Greene, 6 Ad. & 
El. 548; IN. &P. 631.) 

There are some clauses in the above act which are material with respect 
to evidence connected with proceedings in quo warranto. 

Sect. 5 enacts, that « the freeman* 8 rolP* shall be made out and kept by 
the town clerk, who «< shall keep a true copy of such roll to be perused by 
any person without payment of any fee, at all reasonable times, and shall 
deliver a copy thereof to any person requiring the same, on payment of a 
reasonable price for such copy ;" — a copy of the freeman's roll so obtained 
would therefore be admissible in evidence. (Phil. Ev. 614, 8th ed. ; Rose. 
Ev. 75.5th ed.; Gilb. Ev. 21.) 

Sects. 15, 16, 17, 18, 19, provide for the making out, revising, and sign* 
ing of «* The Burgess Lists ;" sect. 22 enacts, that the burgess lists so 
revised and signed as last aforesaid, shall be delivered by the mayor to the 
town clerk of such borough, who shall keep the same, and shall cause the 
said burgess lists to be fairly and truly copied into one general alphabetical 
list, in a book to be by him provided for that purpose, with every name 
therein numbered, beginning the numbers from the first name, and contiauo 
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ing them in a regular series to the last name, and shall cause such hooks to 
be completed on or before the 22nd day of October in every year, and shall 
deliver such books, together with the lists, at the expiration of his office to 
the person succeeding him in such office ; and every such book in which 
the said burgess lists shall have been copied shall be *< Hie Burgess Roll** 
of the burgesses of such borough, entitled to vote, after the passing of this 
act, in the choice of the ^councillors, assessors and auditors of such r-^n^K-i 
borough as hereinafter mentioned, at any election which may take I- -I 
place in such borough between the first day of November inclusive in the 
year wherein such bu^ss roll shall have been made, and the first day of 
November in the succeeding year, provided that no stamp duty shall be 
payable in respect of the admission, registry or enrolment of any burgess, 
according to the provisions of this act. 

Sect. 45 enacts, that, for the purpose of better ascertaining who are the 
burgesses of any ward in a borough divided into wards, the burgess roll of 
every borough so divided into wards, shall thenceforward be made out by or 
under the direction of the town-clerk in alphabetical lists of the burgesses in 
each ward, to be called « Ward Lists J* 

Sect. 23 enacts, that the town clerk of any borough shall cause to be writ- 
ten or printed copies of the burgess roll in every year, and shall deliver such 
copies lo all persons applying for the same, on payment of a reasonable price 
for each copy ; a copy of the burgess roll so obtained would therefore be 
admissible in evidence. (Phil. £v. 614, 8th ed. ; Rose. £v. 75, 5th ed. ; 
Gilb.Ev. 21.) 

Sect. 35 enacts, that upon the election of councillors the mayor and asses- 
sors shall examine the voting papers delivered to them at such election, for 
the purpose of ascertaining the result of the election as therein mentioned. 
*< And the mayor shall cause the voting papers to be kept in the office of 
the town clerk, during six calendar months at the least after every such elec- 
tion. And the town clerk shall permit any burgess to inspect the voting 
papers of any year on payment of one shilling for every search." Under 
this section the town-clerk is not compellable to allow two or more burgesses 
At one and the same time to inspect the voting papers so kept by him, or to 
give more than one of the voting papers to one person at the same time ; but 
he is bound lo allow any burgess who brings a list of his own to compare it 
with the papers produced by the town-clerk, and mark it according to what 
he finds there : in other words, the party inspecting may ♦make p*226l 
memoranda as to the contents of the voting papers. (Re^ v. Arnold, L J 
4 Ad. & Ell. 657; 6 N. & M. 152.) The original voting papers only can 
he given in evidence, and even they are not considered such public docu- 
ments as prove themselves on production from the proper custody : where, 
therefore, such papers having been handed over by the mayor, lo the town- 
clerk were by his clerk delivered over to the clerk of the succeeding town- 
clerk, who produced them at the trial, it was held that the former town-clerk 
also should have been called to prove that the papers transmitted by him 
were the same which he had received from the mayor. (Reg. v. Ledgard, 
3 N. & p. 513 ; 8 Ad. & Ell. 535, S. C.) It was even doubted whether the 
"^ayor himself should not have been called to identify the papers as those 
which were received at the election. (S. C, per Patteson, J.) 
Sect. 65 provides, that all the charters, deeds, muniments and records of 
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every borough or relating to the property thereof, shall be kept in such place 
as the council from time to time shall direct, and the town-«lerk for the time 
being shall have the charge and custody of, and be responsible for the same. 
Sect. 69 enacts, that minutes of the proceedings of all meetings of the 
council of any borough, shall be drawn up and fairly entered into a book to 
be kept for that purpose, and shall be signed by the mayor, alderman, or 
councillor presiding at such meeting, [and not afterwards. Reg. v. The 
Mayor and Town-Clerk of Evesham, 8 Ad. & Ell. 266 ; 3 N. & P. 351 ; 
but see contra. The Southampton Dock Company v. Richards, 1 Man. &, Gr. 
448 ; 1 Scott's N. R. 219 ; Miles v. Brough, 21 Law J., O. B., 74 ;] and 
ihe said minutes shall be open to the inspection of any burgess at all reason- 
able times, on payment of a fee of one shilling. Sect. 93 enacts, that the 
treasurer of every borough shall, in books to be kept for that purpose, enter 
true accounts of all sums of money by him received and paid, and of the sev- 
eral matters for which such sums shall have been received and paid ; and 
r*227l ^^^ ^^s containing the accounts shall, at all ^seasonable times, be 
L -' open to the inspection of any of the aldermen or councillors of such 
borough ; and by 7 Will. 4 & 1 Vict. c. 78, s. 22, it is enacted, that 
from and after the commencement of this act, any burgess of any borough 
shall be at liberty, at all seasonable times, to make any copy of or take any 
extract from the book required by the said act, to be kept for the purpose of 
entering the minutes of council, and also to make any copy or take any 
extract from any order in council of such borough for the payment of any 
money ; and it shall also be lawful for any alderman or councillor of any 
borough, at all seasonable times, to make any copy of or take any extract 
from the book required by the said act to be kept by the treasurer of such 
borough. 

4. Corporation Books are evidence by way of admission, between the 
members of a corporation, but not for the corporation against an individual 
member of it suing them. (Hill v. Thp Manchester and Salford Water- 
works Company, 5 B. & Adol. 875.) The books of public corporations are 
allowed to be given in evidence when they have been publicly kept as 
such, and the entries made therein by the proper officer, (Rex v. Mother- 
sell, 1 Stra. 93 ;) provided such entries are of a public nature but not 
otherwise. (Marriage v. Lawrence, 3 B. & A* 142.) ««If a corporation 
enters their own private business in a Public Court Book, that circumstance 
will not aher the nature of the entry ; for if the entry apply to private 
transactions alone, it will still fall within the rule applicable to private 
books, which cannot be given in evidence for the party to whom they 
belong." Per Bayley, J., 3 B. & A. 144, S. C.) And whenever a book 
is produced in evidence as a public document belonging to the corporation, 
it must be shown to have come from the proper custody. It has been held 
that books purporting to be the corporation books, produced from a chest 
found in the house of a former town-clerk after his death, and not from the 
corporation chest, could not be received. (Mercers of Shrewsbury v. Hart 
r*S2ftn ^ ^'^ P* 114.) *When the entries in corporation books are admis- 
L -^ sible in evidence, as being of a public nature, they may be proved by 
examined copies. (Brocas v. The Mayor of London, 1 Stra. 308 ;) but the 
copy of a letter, fifty years old, found in the muniment chest of the corpo- 
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lation, (not being of a public nature), is not admissible in eridence. Rex 
y. Gwyn, 1 Stra. 401.) Where in order to prove the defendant a freeroaDf 
a copy upon stamped paper was produced of a loose paper upon afile, which 
the witness said was also on a stamp, and was kept with other similar stamped 
entries on a file among the corporation papers and it appeared there was also a 
book in which the acts of the corporation were kept, and where there was an 
entry more at large of the freeman's admission, made when he was origi- 
nally admitted, but there was no stamp in the book, it was held that the 
loose paper being the only effectual act, and as having that which the law 
required, viz. the proper stamp, must be looked upon as the proper and ori- 
ginal act of the corporation, and that a copy of that was good evidence. 
(Per Noel J., Rex v. Head, Peake's Ev. 92 a.) 

5. Inspection of Documents btfore the TrM."] — ^It may sometimes be 
important for the prosecutor, or for the defendant, to obtain be/ore the triai^ 
an inspection of, and a copy or extract from, documents in the possession 
of their corporation or their town-clerk. The proper course to be pursued 
in such cases is to make an application for that purpose to the town-clerk ; 
and, if he improperly refuse an inspection, &c., then a mandamus may be 
applied for to compel him, (Rex v. Arnold, 4 Ad. & Ell. 657 ; 6 N. & M. 
1^2 ;) or a rule may be obtained intitled in the cause or prosecution depend- 
ing, which rule the court will enforce by attachment, (Rex v, Babb, 3 T. 
R. 579.) 

We have already noticed the sections of the act relating to municipal cor- 
porations giving a right to inspect and take copies of, or extracts from the 
book containing the minutes of council, &c. (Ante, 227.) Indepen- 
dently of such acts the law is as follows : — ^Every member of a corporation 
*has as such a right to inspect the books and documents belonging r^ooQl 
to the corporation for any matter that concerns himself, although the »- -^ 
coproration are not parlies to the dispute which renders the inspection 
necessary. But the court will not, by mandamus or rule, compel the cor- 
poration or their town-clerk to produce all their books, &c. ; but only such 
of them as appear to be necessary with reference to the particular matter in 
dispute. (Rex v. The Fraternity of Hostmen in Newcastle-upon-Tyne, 
2 Stra. 1223 ; Rex v. Babb, 3 T. R. 579.) Strangers to the corporation 
have no right to any inspection whatever. Therefore pending an action 
by a corporation against a stranger for tolls, the court will not, at the instance 
of the defendant, grant leave to inspect the corporation books, papers, writ- 
ings, and orders of council touching the matter in question, and take copies 
thereof, paying a reasonable sum for the same. (The Mayor &c. of South- 
ampton V. Graves, 8 T. R. 590.) But where a corporation has the power 
of making bye-laws, afTecting not only the members of the corporation but 
the inhabitants of the borough generally, the court will compel such corpo- 
ration, in an action by their treasurer against an inhabitant for breach of 
such bye-law, to allow the defendant to inspect the corporation books, so far 
as respects the bye-law, stated in the declaration ; for though the defen- - 
dant was not a member of the corporation, yet being one of a class of 
persons affected by the bye-law, he was not to be regarded as a mere stran- 
ger, and was entitled to demand inspection. (Harrison v. Williams, 3 B* 
& C. 162.) 

A corporation will not be compelled to produce their books &c. at the 



160 OOLK ON CRUCINAL INFORMATIONS, ETC. 

instance of a member, if it appears that the entries contained therein reht- 
ing to the subject matter in dispute would furnish evidence against them on 
a criminal prosecution. (Rex v. Dr. Purneil, 1 Wils. 239 ; 1 Blac. R. 37, 
S. C.) On an information in the nature of a quo warranto information 
against the defendant for executing the office of one of the surveyors of high- 
ways at Aylesbury (such surveyors being incorporated by act of Parliament,) 

^oA-i *without having taken the oaths required by 25 Car. 2, c. 2 ; the 
I- J court refused a rule on the defendant that the prosecutor might 
have two books produced, which these surveyors kept, in which they 
entered their elections, and also their receipts and disbursements, and that 
he might take copies of what he thought necessary, and that the books 
might be produced at the next assizes at the trial ; saying that they were 
perfectly of a private nature, and it would be to make a man to produce 
evidence against himself in a criminal prosecution. 

Sometimes the court will specially order the production of an original doeu- 
ment at the trial; but where the things are evidence of themselves, as cor- 
poration books containing entries of a public nature, the court will make 
no rule for. production of the originals at the trial, but only that the party 
have copies, "which copies are evidence, (Rex v. Smith, 1 Stra. 126 ;) unless 
indeed there be razure or a new entry, or it be necessary to prove the 
party's handwriting to the original, or there be some other special reason 
rendering it necessary to produce the original itself. «< We never order the 
original to be produced where the copy is evidence, without such a particu* 
lar foundation as has been mentioned.** (Per Pratt, C. J., in Brocas v. The 
Mayor and Aldermen of London, 1 Stra. 307.) 

Variances between the record^ and the evidence in support thereof, may 
frequently be cured at the trial by amendments, made pursuant to 9 Greo. 
4, c. 15, and 3 & 4 Will. 4, c. 42, s. 23. (See post 231 to 234.) 
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OP THE TRIAL AND SUBSEQUENT rROCEEDINOS — AMENDMENTS AT NISI 

FRitJS ; GEO. 4, c. 15 ; 3 & 4 will. 4, a 42, s. 23 — the verdict — 

MOTION FOR NEW TRIAL — JUDGMENT — COSTS. 

The record and jury process, with panels annexed, are lodged with the 
judge's marshal or associate, and the case entered for trial at the assizes as 
in common actions. The trial takes place on the civil side of the court, and 
is conducted in the same manner as other cases. 

Clueen's counsel cannot appear for the defendant without a special license 
from the Crown. (Ante, 208.) 

If the case is to be tried by a special jury, and a full special jury does 
nor appear, neither party can pray a tales without the attorney-General's 
warrant for that purpose, which, however, is usually procured on both sides. 
(Ante, 219.) The judge may certify for the costs of the special jury, under 
6 Geo. 4, c. 50, ss. 30. 34. (Reg. v. The Inhabitants of Pembridge, 21 
Law J., a. B., 47.) 
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As to the evidence, see ante, Chap. YIII. Either party may tender a 
bill of exceptions. (Rex v. Higgins, i Vent. 366 ; see the form. Appendix 
B., No. 57.) This is sometimes expedient on behalf of the defendant where 
the court above has decided the point in question against him upon the 
application for the rule* for the information. 

jSmmdments at the Trial.'] — By Geo. 4, c. 15, intituled, •• An Act to 
prevent a Failure of Justice by reason of Variances between Records and 
Writings produced in Evidence in "support thereof/' after reciting that, 
"Whereas great expense is often incurred, and delay or failure of ,-#2321 
^justice takes place at trials by reason of variances between writings L J 
produced in evidence and the recital or setting forth thereof upon the record 
on which the trial is had, in matters not material to the merits of the case, 
and such record cannq^t now in any case be amended at the trial, and in 
some cases cannot be amended at any time ;** it is enacted, »« That it shall 
and may be lawful for every court of record holding plea in civil actions, 
any judge sitting at Nisi Prius, and any court of oyer and terminer and 
general gaol delivery in England, Wales, the town of Berwick-upon-Tweedi 
and Ireland, if such judge or court shall see fit so to do, to cause the record 
00 which any trial may be pending before any such judge or court in any 
civil action, or in any indictment or infortnation for any mudemeanor^ 
when any variance shall appear between any matter in writing or in print 
produced in evidence, and the recital or setting forth thereof upon the record 
whereon the trial is pending, to be forthwith amended in such particular by 
some officer of the court, on payment of such costs (if any) to the other 
party as such judge or court shall think reasonable ; and thereupon the trial 
shall proceed as if no such variance had appeared ; and in case such trial 
shall be had at Nisi Prius, the order for the amendment shall be indorsed on 
the postea and returned together with the record, and thereupon the papers^ 
rolls, and other records of the court from which such record issued, shall be 
amended accordingly," 

By 3 & 4 Will. 4, c. 42,, intituled «« An Act for the further Amendment 
of the Law and the better Advancement of Justice," after reciting (sect. 23) 
that, «« Whereas great expense is often incurred, and delay and failure of 
justice takes place at trials by reason of variances as to some particular or 
particulars between the proof and the record or setting forth on the record 
or document on which the trial is had, of contracts, customs, prescriptions, 
names and other matters or circumstances not material to the merits of the 
^^ase, and by the mis-statement of which the opposite party cannot have 
been prejudiced, and the same cannot in any *case be amended at p#oQo-| 
the trial except where the variance is between any matter in writ- •- ^ 
ing or in print produced in evidence and the record ; and that it is expe- 
dient to allow such amendments as are hereinafter mentioned to be made 
on the trial of the cause ;" it is therefore enacted, (sect. 23,) " That it shall 
he lawful for any court of record, holding plea in civil actions, and any 
j^dge sitting at Nisi Prius, if such court or judge shall see fit so to do, to 
cause the record, writ, or document on which any trial may be pending 
Wore any such court or judge in any civil action, or in any information in 
^ke nature of a quo warranto^ or proceedings on a mandamus, when any 
^riance shall appear between the proof and the recital or setting forth on 
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the record, writ, or docament on which the trial is proceedings, of any con- 
tract, custom, prescription, name, or other matter in any particular or parti- 
culars, in the judgment of such court or judge, not material to the merits of 
the case, and by which the opposite party cannot have been prejudiced in 
the conduct of his action, prosecution, or defence, to be forthwith amended 
by some officer of the court or otherwise, both in the part of the pleadings 
where such variance occurs, and in every other part of the pleadings which 
it may become necessary to amend, on such terms as to'payment of costs to the 
other party, or postponing the trial to be had before the same or another judge, 
or both payment of costs and postponement, as such court or judge shall think 
reasonable ; in and case such variance shall be in some particular or particulars 
in the judgment ofsuch court or judge not material to the merits of the case, but 
such as that the opposite party may have been prejudiced thereby in the con- 
duct of his action, prosecution, or defence, then such court or judge shall have 
power to cause the same to be amended upon payment of costs to the other 
party, and withdrawing the record or postponing the trial as aforesaid, as 
such court or judge shall think reasonable ; and after any such amendment 
the trial shall proceed, in. case the same shall be proceeded with, in the 
same manner in all respects, both with respect to the liability of witnesses 
r*2^4l *to be indicted for perj ury and otherwise, as if no such variance 
>- -^ had appeared ; and in case such trial shall be had as Nisi Prius or 
by virtue of such writ as aforesaid, the order for the amendment shall be 
indorsed on the postea or the writ as the case may be, and returned together 
with the record or writ, and thereupon such papers, rolls, or other records of 
the court from which such record or writ issued as it may be necessary to 
amend shall be amended accordingly : and in case the trial shall be had in 
any court of record, then the order for amendment shall be entered on the 
roll or other document upon which the trial shall be had : provided that it 
shall be lawful for any parly who is dissatisfied with the decision of such 
judge at Nisi Prius, sheriff, or other officer, respecting his allowance of any 
such amendment, to apply to the court from which such record or writ 
issued for a new trial upon that ground, and in case any such court shall 
think such amendment improper, a new trial shall be granted accordingly 
on such terms as the court shall think fit, or the court shall make such other 
order as to them may seem meet." Section 24 enacts, «* That the said court 
or judge shall and may if they or he think fit, in all such cases of variance, 
instead of causing the record or document to be amended as aforesaid, direct 
the jury to find the fact or facts according to the evidence, and thereupon 
such finding shall be stated on such record or document ; and notwithstand- 
ing the finding on the issue joined, the said court or the court from which 
the record has issued shall, if they think the said variance immaterial to the 
merits of the case, and the misstatement such as could not have prejudiced 
the opposite party in the conduct of the action or defence, give judgment 
according to the very right and justice of the case." 

Verdict.] — The jury may give a general verdict for the .Crown or for the 
defendant ; or they may find on some of the issues for the Crown and on 
others for the defendant, according to the evidence. If by the finding upcfn 
any one issue the others become' immaterial, the judge may even, without 
r*235l **^^°*^'^' ^^ the parties, discharge the jury from giving any verdict 
L J upon such immaterial issues. (Rex v. Johnson, 6 Ad. & Ell. 488.) 
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7he judge's associate makes the nsaal minate of the verdict, and aAer^ 
-wards he draws up and engrosses the postea. (See the form, Appendix B*, 
JSo. 65.) 

Sometimes the jury give a special verdict, which is afterwards formally 
drawn up and settled by counsel on both sides, the judge if necessary decid* 
ing when counsel differ. The postea is then drawn up by the associate, 
embodying such special verdict. (See the form, Appendix B., No. 66. 
Bex y. Hawkins, 10 East, 211.^ 

On the first day of the ensumg term a four-day rule for judgment may 
be given ; this is entered with the Clerk of the Rules in the Crown Office. 
Before the expiration of such rule a new trial may be moved for, (Rex v. 
Armstrong, 2 Stra. 1102,) whether the verdict was for the Crown, (Rex v. 
Maiden, 4 Burr. 2136 ; Rex v. Robins, H. T. 10 Geo. 2, cited 6 T. R. 
626,^ or for the defendant. (Rex v. Francis, 2 T. R. 484.) 

Tne prosecutor may move for judgment non obstante veredicto where the 
defendant's plea confesses an user of the office without shewing a sufficient 
title in substance. On the other hand the defendant may move in arrest 
of judgment, if the information, replication, or other subsequent pleading on 
the part of the Crown be insufficient in substance. Either party may move 
for a venire de novo if the verdict be so defective that no judgment can 
properly be given upon it. But generally speaking, applications of the 
above nature must be made before final judgment has been signed, 
(Rex V. Armstrong, 2 Stra. 1102,) otherwise the only remedy is by a writ 
of error. 

A judgment for the Crown upon a writ of quo warranto, or upon an 
information in the nature of a quo warranto exhibited by the Attorney- 
General ex officio^ is, that the franchise be taken into the hands of our Lady 
the Queen, or that the defendant be ousted (according to the nature of the 
office or franchise,) and that he be taken to satisfy our said Lady the 
Clueen for his usurpation. *(Com)m's Digest, tit. duo Warranto, |-#ooat 
C. 6.) But no costs can be awarded against the defendant, as the L -' 
Crown neither receives nor pays costs. The defendant may however be 
fined for his usurpation, according to the discretion of the court. When 
the information is filed at the instance of a relator, under the stat. 9 Ann. 
c. 20, the fine is merely nominal, (3 Blac. Com. c. 17,) and is included in 
the taxed costs. But in other cases a capias pro fine may issue. (See the 
form, Appendix B., No. 60.) 

By 9 Ann. c. 20, s. 5, it is enacted and declared, " That in case any 
person, against whom any information in the nature of a quo warranto shall, 
in any of the said cases, t. e. corporate cases, (ante, 122,) be exhibited in 
any of the said courts, shall be found or adjudged guilty of an usurpation 
or intrusion into, or unlawfully holding and executing any of the said offices 
or franchises, ({. «. corporate offices or franchises of a corporate nature in 
corporate places, ante, 122,) it shall and may be lawful to and for the said 
courts respectively as well to give judgment of ouster against such person 
of and from any of the said offices or franchises, as to fine such person for 
his usurping, intruding into, or unlawfully holding and executing any of 
the said offices or franchises ; and also it shall and may be lawful to and for 
the said courts respectively to give judgment that the relator or relators ifli 
such information named shall recover his or their costs of such prosecution ; 
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and if judgment ahall be given for the defendant or defendants in sach infor- 
mation, he or they, for whom such judgment shall be given, shall recover his 
or their costs therein expended against such relator or relators, such costs to 
be levied in manner aforesaid." 

Judgments given in pursuance of the above statute, whether by default, 
or upon a disclaimer, or upon demurrer, or after verdict, are to the follow- 
ing eflect : 

1. Judgment for the Crown. 

«• It is considered and adjudged by the said court here, that he the said 
^ - J. S. do not in any manner intermeddle •with or concern himself in or 
1- J about the office, liberties, privileges, and franchises aforesaid, bat that 
he be absolutely forejudged and excluded from ever exercising or using^ the 
same or any of them, for the future ; and that he the said J. S., in order to 
satisfy our said present Sovereign Lady the Clueen, for and on account of the 
usurpation aforesaid, be taken and so forth ; and that the said £. F., the 
relator above-mentioned in this behalf, do recover against the said J. S. the 
sum of , for his costs by him laid out and expended in carrying* on 

his suit in this behalf, according to the form of the statute in such case 
made and provided." 

2. Judgment for the Dtfendant. 

«« It is considered that the said office, liberties, privileges, and franchises, 
so claimed by him the said J. S. as aforesaid, be allowed and adjudged to 
him ; and that he the said J. S. be dismissed and discharged by the said 
court here of and from the premises above charged upon him, and that he 
the said J. S. do depart hence without day in this behalf ; and also that he 
the said J. S. recover against the said E. F., the relator above named in this 
behalf, the sum of , for his costs by him laid out and expended in 

defending his suit in this behalf, according to the form of the statute in such 
case made and provided." 

A judgment of ouster, &c., as above, cannot be given by the common law» 
(Rex V. Ponsonby and Others, Sayer'« R. 245 ; 2 Selwyn's N. P. 1167, 
9th edit. ; BuUer's N. P. 207 ;) nor can the defendant be made to pay the 
relator's costs, except in cases falling within the stat. 9 Ann. c. 20, (ante, 
122; Rex v. Williams, 1 Burr. 402; 1 Blac. R. 93, S. C. ; Rex v. Wallis, 
5 T. R. 375 ; Id. 379 ; R^x v. M'Kay, 5 B. & C. 640 ; 8 D. & R. 393, 
S. C. ;) nor can the defendant, if successful, have judgment against the 
relator for his costs in cases not falling within the same statute, (Rex v. 
Hall, 1 B. & C. 237 ; 2 D. & R. 341, S. C. ;) although he may be enti- 
r*2^fil ^^^ ^^ ^^^^ ^^ ^^® extent of ^620, under the recognizance *entered 
L -I into by the prosecutor pursuant to the stat. 4 &^ 5 Will. &, M« c. 18, 
s, 2. (Rex V. Filewood, 2 T. R. 145.) 

"The Court of King's Bench, in giving judgment for the relator in an 
information in the nature of a quo warranto under the statute 9 Ann. c. 20, 
is hound to give judgment that the relator shall recover his costs of such 
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prosecution ;*' (answer of all the jadges, in the Hoase of Lords, to the first 
question put to them in Rex v. Amery, 1 Anstr. 178; Id. 183;) and where 
any one of several issues in a quo warranto is foand for the prosecutor on 
which judgment of ouster is given, he is entitled to costs on all the issues* 
(Rex V. Downes, 1 T. R. 463.) If, however, a judgment he entered 
Tvithout mention of costs where it should be with costs, it cannot be altered 
in a subsequent term. (Rex v. Amery, 1 Anstr. 178; Id. 183.) In one 
^ise, under special circumstances, the court allowed a disclaimer to be 
^ entered by the defendant without costs. (Rex v. Holt, 2 Chit. R. 366.) 

Where the defendant confesses an usurpation for part of the time only, 
and as to the residue shews a good election, 4«., there can be no judgment 
of ouster, but merely eapiatur profint for the usurpation confessed. (Rex 
T. Biddle and Another, 2 Stra. 952 ; Rex v. Taylor, 2 Barnard. 238. 280. 
316. 320.) But where the defendant pleads that he was duly elected and 
sworn in, and upon traverses of those allegations respectively the jury find 
that he was duly elected but that he was not duly sworn in, the judgment 
against him must be of ouster generally^ with costs^ for one link of the 
chain of his title is defective. Until duly sworn in, or otherwise lawfully 
admitted, he has no valid right and title to exercise the office^ and his doing 
so amounts to an unlawful holding and executing of the ofiice within the 9 
Ann. c. 20. (Mayor of Penryn's case, 1 Stra. 582, affirmed in Parliament ; 
2 Bro. P. C. 294, Tomline's ed. ; Rex v. Reek, 2 Ld. Raym. 1447 ; Rex 
V. Clarke, 2 East, 75.) There appears to be no instance whatever to be 
found in the Crown Office of a judgment of ouster quousque^ fyc, (Rex v. 
Courtenay, 9 East, 246 ; Id. 267.) After judgment of *ouster once f.#ooQ-| 
pronounced against the defendant under the above circumstances he L J 
cannot make a good title without a fresh election. (Rex v. XI)larke, 2 East, 
75 ; Rex v. Hearle, 1 Stra. 625; 11 Mod. 390.) In Appendix B. will be 
found forms of judgments as follows : — For the Crown after verdict upon 
cme or more issues, (No. 58 ;) for the defendant after verdict in his favour 
on all the issues, (No. 59 ;) for the Crown upon demurrer to the defendant's 
plea, (No. 33 ;) for the defendant upon demurrer to his plea, (No. 34 ;) for 
the Crown where the defendant suffers judgment by default, (No. 21 :) or 
disclaims, (No. 23 ;) or demurs to the information, (No. 24.) 

The relator's costs are taxed by the Master of the Crown Office. The 
clerks in courts and solicitor's on both sides usually attend and an affidavit 
of increase is made as in civil actions, intitled «« In the Clueen's Bench-^ 
The Clueen against J. S., upon an Information in the nature of a duo 
Warranto." When the Master's allocatur has been obtained and final 
judgment signed, a fi. fa., ca. sa., or elegit may be issued against the defen- 
dant for the amount of the taxed costs. (See the forms, Appendix B., Nos. 
61, 62.) If the relator die before the costs are levied (and in some other 
cases) a scire facias may become necessary, (See the form of a scire facias 
by the relator's administrator, with subsequent fi. fa. thereon, Appendix B. 
JJos. 64, 65.) 

Where the defendant succeeds, and obtains judgment for costs against 
the relator, such costs are taxed, and payment thereof enforced as above. 
(See the form of fi. fa. or ca. sa. against the relator for the defendant's costs, 
Appendix B., No. 63.) 

If the information relate to a corporate office or franchise, and the relator 

June, 1847.— 25 
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does not proceed to trial pursuant to no/tce , it is within the equity of the 
Stat. Ann. c. 20, that he should pay costs for not proceeding to trial pa^ 
suant to his notice. (Anon,, Bayer's R. 130.) «« By the constant coarM 
of the court, the defendants are entitled to costs if the prosecutor give 
notice of trial, and neither goes to trial nor countermands it in time ; and 
r*240l ^^ instance can be produced •that I know of to the contrary." (Per 
"• -• Lord Mansfield, C. J., in Rex v. Heydon and Other, 3 Burr. 
1304.) (< In the case of the king there can be no laches, butfi subject in 
these prosecutions shall pay costs as in common actions. Executors and 
administrators pay costs for not going to trial.** (Per Cur. in Rex v. Powell, 
1 Stra. 33 ; and see Rex y. James, Cases temp. Hardwicke, 150.) 

The distinction seems to be this, that if the prosecutor give notice of 
trial, and do not proceed to trial accordingly, nor countermand in due time, 
he must pay the usual costs of the (/ay, as in other cases* But if he omit 
to proceed to trial for one whole year next after issue joined, he is liable to 
pay the defendant his costs to the extent of 20/., under his recognizance 
taken pursuant to the stat. 4 & 5 Will. & M. c. 18. (Rex v. Morgan, 2 
Stra. 1042 ; Rex v. Howell, Cases temp. Hardwicke, 247 ; Rex v. File- 
wood, 2 T. R. 146.) 



[♦241] ♦CHAPTER X. 

MISCELLANEOUS POINTS RBLATINO TO INFORMATIONS IN THE NATURB OF 
aUO WARRANTO. 

It is no objection to a quo warranto, that it is a friendly proceeding in 
order that the party may disclaim. (Rex v. Marshall, 2 Chit. Rep. 370.) 
But if the relator and the defendant employ the same attorney, and the 
information be not filed merely to enable the defendant to disclaim, but to 
try the defendant's title, the court will upon application, order that a third 
person duly qualified to be the relator, shall have the conduct and manage- 
ment of the proceedings on behalf of the Crown ; and that although there 
be no collusion between the parties, and the attorney intend bona fide to 
obtain the judgment of the court. (Reg. v, Alderson, 11 Ad. & Ell. 3{ 
3 Per. & D. 2, S. C.) The court have also permitted a third person 
interested in the defendant's title to defend the proceedings on his behalf, 
where he was unwilling to incur the risk and expense. (Rex v. Marshall, 
2 Chit. R. 370.) 

When a proper case has been laid before the court to induce them to grant 
an information in the nature of a quo warranto, they seldom, if ever, exercise 
any control over it afterwards as to the manner in which it is to be con- 
ducted. (Rex V. Brown, 4 T. R. 276.) After the rule has been made 
absolute the court will not stay proceedings until the prosecutor give 
security for costs, on the ground that the relator is in insolvent circum- 
stances, where it appears that he is a corporator, and no fraud is suggested. 
(Rex V. Wynne, 2 M. & S. 346.) But security for costs^will sometimes be 
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ordered ai the time the rule is made absolute^ if the relator is a pauper and 
fraudulently colludes *with a stranger. (Rex v. Wakelin, i B. db p«o^a-i 
^dol. 50.) So where the relators do not act boni fide, (Rex v. I- -' 
r>adley, 7 Dowl. 700.J 

A quo warranto information cannot be quashed on motion, though both 
parties consent. (Rex v. Edgar and Rex v. BrickneU, 4 Burr. 2135.) It 
may generally be amended. (Ante, 207.) 

£ither party, if dissatisfied with the judgment of the Court of Ctueen's 
Sench, may bring a writ of error for matter appearing on the face of the 
record. (Reg. t. Johnson, 5 Ad.& £11. 488.^ In Reg. ▼. Humphrey, (10 
^d. db Ell. 335 ; 8 Per. db D. 601,) the defenoant succeeded in reversing a 
judgment pronounced against him. 

Grenerally speaking, the costs of proceedings in qno warranto cannot 
lavirfully be defrayed out of the borough fund. (Reg. v. The Mayor, &c. of 
Bridgewater, 10 Ad. & Ell. 281 ; 2 Per. db D. 558.) But it seems that a 
municipal corporation is justified in discharging, out .of the corporation 
funds, the expenses of opposing quo warranto informations against indi- 
vidual members of the corporation before the act passed, if the object of 
such informations was to impeach the title, or destroy the legal existence 
of the corporation as a body. (Attorney-General v. The Mayor, dbc. of 
Norwich, 2 Myl. db Cr. 406 ; Holdsworth v. The Mayor, dbc. of Clifton 
Dartmouth Hardness, 11 Ad. & EU. 400 ; 3 P. db D. 308.) 



"Pnii n., of Cole on Criminal Informations, containing the Forms of the 
Pleadings and Proceedings, will be given in the next Number of the Law 
Library, and may, when preferred, be bound in the present volame. 
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FORMS. 



No. 1. 
Notice to a, Magistrate of an intended Application for a Criminal Infi»rmation. 

Take kotice, That her Majesty's Court of Clueen's Bench at West- 
minster will be moved on the fjirstj^a)'] day of the next term, or so soon 
after as counsel can be heard, for a rule to shew cause why an information 
should not be exhibited against you for certain /nisdemeanors, in unlawfully, 
wickedly, corruptly, and contrary to your duty as one of her Majesty's 
justices of the peace acting in and for the county of , [here specify the 
offence as clearly and concisely as possible ; ex. gr. — »* Convicting one E. 

F., on or about the day of last, of having, by means of his 

servants, cut, spoiled, and carried away from an estate called W., in the 
parish of M., in the said county, certain timber tops and bark, and ordered 
by you to pay unto J. H., alleged to have been the owner of the said timber 

tops and bark, the sum of * , you, the said J. S., before and at the time 

of making such conviction, refusing to hear *the witnesses ready to p^o^^i 
be produced before you on the part of the said E. F., and well L J 
knowing that the timber tops and bark, at the time the same were stated 
to have been cut and carried away, were the property of the said E. F., 
and that he had a legal right and title thereto ; and for other misdemeanors 
unlawfully and corruptly committed by you as such justice of the peace as 

aforesaid, touching the said conviction of the said E. F."] Dated this 

day of , 18 — . Yours, &c. 

J. C., of , 

Solicitor for the said E. F. 
To J. S., Esq., a justice of the peace 

of our Lady the Clueen, in and for 

the county of — . 

(a) The notice must be served at least six days befbre the day apecijied, (Ex parte 
Fentiman, 4 N. & M. 126 ; 2 Ad. & Ell. 127, S. C.) No notice is necessery except upon 
Applications against magistrates and other public officers. 
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No. 2. 

Notice to Bovend Magistrates of an intended Application for a Criminal Information 

against them. 

Takb notice, That her Majesty's Court of Ctueen's Bench at West- 
minster will be moved on(a) — , the — day of instant, or so qooh 
after as counsel can be heard, for a rule to show cause why an information 
or informations should not be exhibited against you for certain misde- 
meanors, in unlawfully, wickedly, corruptly, and contrary to your duty as 
justices of the peace acting in and for the county of — : [here specify the 
offence as dearly and concisely as possible ; ex. gr. — ^ Convicting one 
E. F., on or about the — day of— last, of keeping and using, at the 
parish of , in< the county of , one spaniel dog and one greyhound, 
and also one gun, to kill and destroy the game, and with the said gun, at 
the parish and county aforesaid, shooting at and killing one hare, you the 
said justices and every of you, at the time of making the said conviction, 
well knowing that the said £. F. was authorized by the laws of this realm 
not only to keep such dogs and gun, but also to take, kill, and destroy the 
game at the time and place mentioned in such conviction, and for other 
r*245l i^is^^iA^Q^f^ committed by you as such justices of the *peace 
L -^ as aforesaid, touching the said conviction of the said E* F/' Dated 
this -— day of — , 18 — • 

Yours, &c, J. C, of • 



To J. S., Esq., G. H., Esq., the Rev. 
A. B., clerk, and the Rev. C. D., 
clerk, four of the justices of the 
peace of our Lady the Gtueeu, in and 
for the county of . 



Solicitor for the said E. F. 



No. 3. 
Affidavit of Service of Notice of Application against a Magistrate. 
In the Clueen's Bench. 

J. C, of &c., [gentleman,] maketh oath and saith, Thai he did on — — , 

the day of instant, [or last past,] personally serve J. S. Esq., 

one of her Majesty's justices of the peace for the county of , with a 

notice, of which a true copy is hereunto annexed : [if the service was not 
persona! omit the word ^^ personally ^^^ and go on thus : — «* by delivering 
such notice to and leaving the same with a female servant, [or the wife, or 
the son, &c., as the case may be,] of the said J. S., at his. dwelling-house 
situate at . J, C. 

Sworn at, &c. 

(a) See note to Form, No. 1. 
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No. 4. 



Affidavits fiir a Ciimuial T«ftffift«<^^ ftr a Libel in fhe ^^Bvadaj Times,** on a Police 

Maifistnte^s) 

Iq the Queen's Bench. 

W. G., of &c., Esquire, maketh oath and saith* That he vtna appointed 
a police magistrate on or about the 2l8t day of October, 1834, when Viscount 
Melbourne was First ILiord of the Treasury and Viscouut Duncannon Home 
Secretary : that he acted as such police magistrate at the police court at Wor- 
ship street, in the parish of St. Leonard,[Shoreditch, •in the county of^ r^Afn 
Middlesix, from that time for six years or thereabouts, and that he I- -^ 
has acted as such police magistrate for the district of Ghreenwich and Wool- 
wich in the county of Kent, in conjunction with Henry Jeremy, Esquire, 
from the I9th day of October, 1840, down to the present time : and this 
deponent saith, that on the evening of Sunday, the 21st day of November, 
1841, this deponent was informed that in the Sunday Times newspaper of 
that day there was a paragraph reflecting on the character of this deponent ; 
and this deponent saith, that his attention was then for the first time drawn 
to the said paragraph ; and this deponent saith, that on Monday, the 22nd day 
of November, 1841, this deponent read the said paragraph, and on the fol- 
lowing morning this deponent saw his solicitor and counsel on the subject, 
when this deponent was advised to apply to this honourable court for leave 
to file a criminal information against the persons legally and properly 
responsible for the said newspaper, but that there was not sufficient time 
during the remainder of the then Michaelmas term to prepare the necessary 
affidavits to support such an application ; and this deponent saith, that on 
the said 22nd day of November, 1841, this deponent saw the words « Heart- 
less conduct of Mr. G^ , the magistrate,^' printed in large letters on a 

paper outside the window of the office of the said newspaper in Fleet street, 
ia the city of London, the said paper being intended shortly to point out to 
the public what were the leading articles in the then last Sunday's news- 
^paper, and which words referred as this deponent believes to the paragraph 
next hereinafter referred to ; and this deponent saith, that he hath inspected 
a copy of the Sunday Times newspaper of the said 21st day of November, 
1841, and which contains the paragraph hereinbefore alluded to ; and this 
deponent saith, that the said paragraph contains a wicked and maglignant 
libel on the character of this deponent, and was published as this depo- 
>ient believes from corrupt motives, and for the purpose of injuring this 
deponent in his official capacity in the estimation of the public ; and this 
deponent saith, that the said paragraph is headed with the words «« Mr. 

^ , the magistrate," printed in large letters, and referring to this depo- 

i^ent ; and this deponent saith, that the said paragraph commences, as 
follows, that is to say—** There are some men who appear to despise 
public opinon, who court rather than avoid the censure of the just and 
fifood, and exhibit a reckless contempt for the popular indignation which 

(a) See note at the end of this precedeat ^ 



174 OOLI OH CftlMIMAL I M FORM AT I Nfl, BTC. 

their actions nerer fail to create. Conduct like this could only be ascribed 
r'^2471 ^^ ^*°'^^ ^^ madness, did we not know that there are ^many indi- 
L -^ viduals who thirst for notoriety, but being by nature incapable of 
rising to eminence by good or noble means, they adopt a contrary coaiae, 
and like the obscure rascal who fired the temple of Diana, at Ephesus 
resolve to make themselves kuown to the world by their evil deeds. It is 
extraordinary to what lengths his craving for fame will carry some mea. It 
was this morbid appetite which actuated almost all the viUians who have 
perpetrated what are termed remarkable crimes in every age and coon* 
try. But while some in the pursuit of notoriety aim boldly, like Fieschi, 
at the assassination of a king, or like Guy Fawkes attempt the destruc- 
tion of a HoOBe of Parliament ; others, more cautious, confine themselves 
within the magic circle of the law, and endeavour by a meaner and safer 
path to attain the object of their desires. We have seen in a recent 
instance the complacency with which a certain military despot received the 
storm of execration which was justly poured upon him by the press and 
the public voice, but we could scarcely fancy any one so greedy of general 
censure, so utterly regardless of the condemnation of the world, as Mr. G„ 
the Greenwich police -magistrate." And this deponent saith, that in the 
said newspaper, immediately after the passage hereinbefore set out, is the 
following, tlmt is to say ; «« Before the indignalian excited by his brutal libel 
against the people of Ireland, and his unfeeling conduct towards the young 
man Murphy, has had time to subside in the public mind, he follows up his 
delinquency by an act so startling to humanity, so repugnant to every feelr 
ing of our nature, that were it not authenticated by the strongest and most 
incontrovertible evidence, we should hesitate in giving credence to it. The 
facts of the case, as they appeared in the daily journals, are shortly as fol- 
low ; Mr. Graham, an inhabitant of Woolwich, and a highly respectable 
man, had an order of ejectment served upon him by a Mr. Longer, an officer 
in the Royal Dock Yard. In consequence of the state of his wife's health 
Mr. Graham applied to Mr. G , the presiding magistrate, for an exten- 
sion of the order of ejectment ; pleading that it would be highly dangerous 
to attempt the removal of his wife in her then critical situation, being very 
nea,r her accouchement^ In this fact he was supported by the sworn testi- 
mony of a medical gentleman named McDonald, who stated that it was his 
opinion it would be extremely unsafe to remove Mrs. Graham at that time, 
and that he should strongly oppose such a proceeding. Any person pos* 
r»ft4Rl ^^^'^^^ ^^ ^ single spark of human *feeling would not hesitate a 
L J moment in giving the required extention ; but how shall we write 
the disgusting fact ! that man ! that magistrate ! had the barbarity to order 
Superintendant Mallalieu to proceed directly and see the Warrant of eject- 
ment carried into effect, adding tauntingly (we quote his own words) * Offi- 
cer, it has not gone four o'clock yet, and there is plenty of time to execute 
the order ; go and see it done accordingly, and return and let me know that 
it has been done. I thought at first it was a trumpery excuse to keep pos- 
session.' Mr. M»Donald, who has been for several years a highly respect- 
able practitioner in the town, protested distinctly against the disregard with 
which the magistrate had treated his representation, and the agonised hus- 
band remonstrated in the most earnest language against the forcible removal 
of his wife, which he said he felt assured would be attended with the worst 
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results. In despite of these powerful appeals, the sarage decree was carried 
into executiou to the very letter ; the unfortunate woman was, without scarcely 
a mooieDt of preparation, harried by the rude myrmidons of justice— -we 
should say of law— into the streets, and that at a time when woman demands 
our tenderest cares and sympathies." And this deponent saith, that this 
passage refers as this deponent believes, to a case first brought before 
this deponent on the 8th day of October, 1841, when one William Gra- 
ham appeared before this deponent on a notice from his landlord, one 
James Longer, under the provisions of the Recovery of Tenements Act, 
passed in the session of Parlifjnent held in the first and second years of the 
reign of her present Majesty, chapter seventy-four, to shew cause why he 
should not give up possession of a tenement, consisting of two rooms in 
Charles Street, Woolwich ; and this deponent saith, that upon the hearing 
of the case and the requisite proofs having been put in, the said William 
Graham was called upon to state whether he had any thing to urge why a 
warrant should not be issued in compliance with the act, when he objected 
on the ground of his wife being near her confinement, and said he 
could not procure another lodging; and this deponent saith, that he 
thereupon informed the said William Graham that he would have three 
weeks to look out for a lodging; in reply to which the said William 
Graham repeated he could not get one, and should not attempt to do so, or 
used words to that efifect ; [and this deponent saith, that he then told the 
said William Graham it would be useless to ofier any opposition to the law, 
as the warrant would be enforced at the expiration of the three weeks, and 
•the landlord then offered to forgive the said Williarti, Graham the r^oioi 
arrears of rent if he would give up the apartments, but this he I- -I 
lefused to do, and in due course therefore the necessary warrant was issued ; 
but this deponent saith, that pending the period allowed by law for the 
execution of the warrant, the said William Graham was sent to by Mr. 
Ffinch, the chief clerk of the said police court, for the purpose of inducing 
the said William Graham quietly to quit the apartments, and so avoid the 
execution of the warrant ; but this deponent saith, that the said William 
Graham having obstinately refused to do so, and the landlord having again 
attended at the court and pressed the immediate execution of the warrant, 
Friday the 5th day of November, was fixed for the purpose ; on which 
day, about half-past three o'clock, this deponent being then engaged upon 
^ti important case, the said Mr. Ffinch told this deponent that Mr. 
M*Donald, a surgeon residing in Woolwich aforesaid, was in attendance for 
the purpose of making a statement with reference to the state of Mrs. 
Graham's health, in support of an application by the said William Graham 
that the execution of the warrant might be deferred ; and this deponent 
saith, that he thereupon desired that the said Mr. McDonald might be 
>^orn, and the said Mr. McDonald having been sworn, this deponent 
inquired of him whether he considered there was any danger in Mrs. 
Graham's removal, and the said Mr. M*Donald replied, " Certainly not, 
if she had any place to go to," or words to that effect ; and this deponent 
then said, there are plenty of taverns and lodging-houses in the town, and 
It seems to this deponent a mere excuse on the part of the tenant to evade 
the law, which must take its course, or words to that effect ; and this 
^^poaent saith, that the said Mr. M<Donald did not state in his evidence 
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before thia deponent, or in the hearing of this deponent, nor had this 
deponent at all heard, that it would be extremely unsafe to remove 
Mrs. Graham at that time, and that he should strongly oppose such a 
proceeding, or to that effect, but on the contrary the said Mr. McDonald 
stated, as hereinbefore mentioned, that there was no danger in her remoTal 
if she had any place to go to, or to that effect. However, this deponent 
saith, that he has since been informed that the said Mr. M«Donaid did make 
some remark to the said Mr. Ffinch in reply to a question from him, to the 
effect that the sdd Mrs. Graham was poorly, thereby meaning, as this 
deponent supposes, that she was very near her accouchement ; and this 
deponent saith, that although he does not remember that the said Mr. 
r«2ftnl ^*^^"^^^ made any such remark, he did understand at the time 
L -^ *that the said Mrs. Graham was very near her accouchement, but 
did not gather from the evidence of the said Mr. McDonald that -there 
was any thing in the condition of the said Mrs. Graham which would 
make her removal unsafe if she had any place to go to ; and this deponent 
saith, that he did not order Superintendant Mallalieu to proceed directly 
and see the warrant of ejectment carried into effect, neither did this deponent 
give any order whatever to Superintendant Mallalieu on the subject, 
neither did this deponent add tauntingly, or in any other manner, <« Officer, 
it has not gone four o'clock yet, and there is plenty of time to execute the 
order; go and see it done accordingly, and return and let me know that it 
has been done. I thought at the first it was a trumpery excuse to keep 
possession ;" nor did this deponent utter to Inspector Mallalieu, or to any 
other person, any expression to that or the like effect ; and this deponent 
saith, that there is no other foundation, as far as this deponent is aware, for 
the words so put into the mouth of this deponent by the said newspaper, 
than the, circumstance that Mr. Ffinch, the chief clerk, reminded this 
deponent that it was near four o'clock, as hereinbefore mentioned, and 
which he did, as this deponent believes, in order to prevent any irregularity 
in the proceeding, and as his reason for interrupting this deponent in the 
investigation of the important case before referred to ; and that the warrant 
was in fact executed ; and that this deponent did express his opinion that 
the condition of the wife of the said William Graham was made an excuse 
for keeping possession, or something to that effect, and did direct that the 
law should take its course ; and that the said Mr. Ffinch, under the autho- 
rity of this deponent, and in order to relieve the anxiety of this deponent 
under the painful position in which this deponent had been placed by the 
obstinacy of the the said William Graham, desired Mr. Brown, the inspector 
of police at Woolwich, himself to see to the execution of the warrant, and 
to stay the execution thereof if the facts as to the situation of the said Mrs. 
Graham should turn out as represented by her husband ; and upon subse- 
quent inquiry this deponent was informed and he believes that the said 
inspector acted accordingly ; and this depoment saith, that the said Mr. 
M*Donald did not in the hearing of this deponent protest against the 
disregard with which this deponent had treated his representation, nor does 
this deponent remember or believe that the said William Graham during 
the investigation of the case, or before or afterwards, in the hearing of this 
r»2Sil ^^P^"*^'^'^ remonstrated against the removal of his wife, or that he 
L -J expressed any ^assurance or conviction that such removal would 
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be attended with the worst results. And this deponent saith, that in the 
said newspaper is the following passage : — ** The deplorable result of this 
brutal proceeding will be best described in a letter from Mr. Qraham, which 
appeared in the Morning Advertiser on last Monday : — 

M Woolwich, Nov. 13. 
<« Sir, — ^You were kind enough to state in your raluable journal of Mon- 
day last the conduct of Mr. G. ■ , the magistrate, towards Mr. McDonald, 
surgeon, and myself, in reference to a case of ejectment, by a Mr. Longer, 
of her Majesty^s Dock Yard, against me and my family at the time it was 
highly dangerous to remove my wife, she being near her accouchement. 

Mr. G ordered the warrant to be instantly executed. The same was 

put in force by four of the police constables, and my furniture thrust into 
the street, together With my four children and wife, without a chance of 
obtaining a lodging for them. Of course the sudden fright had the effect 
as stated by Mr. McDonald, the surgeon, would be the case, before the 
magistrate, of causing either the death of the mother or child. I now have 
to inform you, that my wife, from the time the occurrence took place, has 
been in a very alarming state. She was con6ned yesterday at noon with a 
dead child, and is now herself in a dangerous condition, the whole of it 
caused by the conduct of Mr. G ■, the police magistrate. I beg to state 
my determination to lay before the Secretary of Slate for the Home Depart- 
ment the whole particulars of this case, and if possible to have a thorough 
investigation into the conduct of a man who calls himself a magistrate. 
I remain your obedient servant, 

(signed) Wm. Grahaji." 

((Comment on such a picture as this is almost needless: it requires no 
colouring to aggravate its revolting features ; but we feel it our duty to call 
upon Sir James Graham to remove from the magisterial bench a man who 
so grossly abuses the power which has been intrusted to him. This is not 
a case which can be cushioned and salved and quashed by a mock investi- 
gation : here are facts — damning facts^-which no sophistry can palliate or 
excuse. If Mr. Graham pursue manfully his intention of demanding a tho- 
rough investigation, though he cannot obtain reparation for the deep injury 
he has sustained, he must, we feel assured, procure the punishment of the 
offending party. Should, however, the *Home Secretary again p^nco-i 
endeavour to throw his protecting influence over an unworthy L -^ 
object, a petition should instantly be laid at the foot of the Throne itself. 
Our gracious monarch will not turn a deaf ear to a case which must excite 
her deepest pity and indignation. As a queen, a woman, and as a mother, 
she will be called upon to do justice on the heartless offender." And this 
deponent saith, that the said Mr. M*Donald did not say in the hearing of 
this deponent, or as this deponent believes, that the removal of the said Mrs. 
Graham would have the effect of causing either her death or that of her 
child ; nor did the said Mr. McDonald, lead this deponent to believe that her 
removal would be attended with any bad effect if she had a place to go to. 
And this deponent saith, that after the appearance of the said paragraph in 
the said Sunday Times newspaper, of the 2Ist day of November, 1841, and 
after this deponent's attention was drawn thereto aa aforesaid, this deponent 

July, 1847.— 2 
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received a letter from the ofBoe of the Secretary of State for the Home 
Departmenti of which the following is a cof y:— - 

M Whitehall, 24th Nor. 1841. 

Sir,-— I am directed by Secretary Sir James Graham to enclose to yon an 
extract from the < Morning Adrertiser/ containing an accoant of the case of 
Mr. Graham, who applied to you for the extension of an order of ejectment 
which had been obtained against him ; and I am to request that you wifi 
gire Sir James Graham full information as to all that took place before you 
in this case, particularly as to the statements made on the accompanying 
paper." 

I am. Sir, 

To W. Q , Esq., Your obedient senrant. 

Police Court, Woolwich." S. M. Fmujfs. 

Extract from the •* Morning AdTeTtiser** of the 15th of November :— 
M A few days since there appeared in our cidumns, under the head of 
• Police Intelligence,' the report of a case wherein Mr. Graham, a highly 
respectable man of the town of Woolwich, appfied to Mr. Q- , the pre- 
siding magistrate, for the extension of an order of ejectment obtained-against 
him by a Mr. Longer, a measurer in her Majesty's Dock Yard, upon the 
plea of his wife's state of health, which would be endangered by her 
remoyal ; which fact was supported by an experienced gentleman (Mr. 
M«Donald) on his oath, who stated that he did not consider it safe to 
remove her in her then state of affliction, and that he should not recommend 
^ . - such a proceeding ; notwithstanding which, *the mi^istrate then 
1- -^ gave orders to Mr. Superintendant Mallalieu, of the R. Division of 
Police, to see the warrant of ejectment immediately carried into efiect. To 
quote his own words— -» Officer, it has not gone four o'clock yet, and there^is 
plenty of time to execute the order ; go and see it done accordingly, and 
return and let me know that it has been done. I thought at first it was a 
trumpery excuse to keep possession.' Mr. McDonald, a highly respectable 
medical practitioner of Woolwich for many years, loudly complained of the 
treatment he received from the magistrate, and so expressed himself to him, 
whilst Mr. Graham protested under Mr. McDonald's opinion against the 
forcible removal of his wife in her then condition ; and expressed his fears 
of the result, which have been fully borne out, as we perceive, by a letter 
from Mr. Graham. [Here follows a verbatim copy of the letter, dated 
« Woolwich, 13th Nov.,' ante, p. 251.]" And this deponent saith, that, in 
reply to the said letter, this deponent wrote and sent a reply as follows ; 
that is to say, 

"Greenwich Police Court, Nov. 26, 1841. 
" Sir, — In reply to your letter of the 24th inst., with reference to an 
extract from the 'Morning Advertiser,' containing an accoont of the case 
of Mr. Graham, I beg to state, for the information of Secretary Sir James 
Graham, that, on the 8th of October, the party referred to appeared before 
me on a notice from his landlord, under the provisions of the Recovery of 
Tenements Act, to shew cause why he should not give up possession of a 
tenement consisting of two rooms in Charles Street, Woolwich. The requi- 
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site proofs haring been pat in, he was called upon to state whether he had 
any thing to urge why a warraat should not be issued in compliance with 
the act, when he objected, on the ground of his wife being near her confine- 
ment, and said he could not procure another lodiog. I informed him he 
would have three weeks to look out for one, when he repeated he could 
not get one, and should not attempt to do so. I told him it would be use- 
less to offer any opposition to the law, as the warrant would be enforced at 
the expiration of that period. The landlord then offered to forgive him the 
arrears of rent if he would give up the apartments. This he refused to do, 
and in due course the warrant was issued ; but previously to its being deliv- 
ered to the officer, the usher of the court was sent to Mr. Graham for the 
purpose of avoiding any alarm to his wife, to prepare him to expect that he 
would be put out of possession when the given time *had expired, r^o^^^ 
This communication having been twice repeated, and as often disre- *■ -^ 
garded, the landlord again attended at the court and pressed the immediate 
execution of the warrant, which was accordingly fixed for Friday the 5th 
of this month ; on which day, about half-past three o'clock, Mr. Graham 
entered the court with M«Donald, the surgeon. The act of Parliament 
requires that the warrant shall be executed before four o'clock ; and the 
chief clerk requested my attention to that point. Having ascertained the 
object of their attendance, I asked Mr. McDonald whether he considered 
there was any danger in Mrs. Graham's removal, and he replied, • Certainly 
not, if she had any place to go to.' I then said there were many other 
lodgings in the town, and it seemed to me a mere excuse on the part of the 
tenent to evade the law, which must take its course. The parties then left 
the court, and the inspector of police was directed to proceed to Mr. Gra- 
ham's apartments to ascertain the state of Mrs. Graham's health, and to 
stop the execution of the warrant if any injury appeared likely to arise from 
it. He stated, on his return, that he had found Mrs. Graham well enough 
to assist the officers who had commenced the removal of the goods, and, 
though pressed by him not to interfere, she persisted in doing so. On the 
following day the usher was ordered to inquire after her, and he made me 
a favourable report, and has since informed me that she was not confined 
until some day in the following week. Mr. McDonald never stated that it 
would be unsafe to remove the woman ; still less that it would occasion her 
death or the death of her child ; nor did the husband, in my presence, 
express any apprehension of such a result. Every precaution was taken 
to prevent any ill consequences ensuing, and, if any such have arisen, Mr. 
Graham must be well aware he can only impute them to his own obsti- 
nacy in the matter, and not to any harsh treatment he received from me. 
His silence is -a sufficient confirmation of that opinion, for though three 
weeks have elapsed since the proceeding took place, he has not preferred 
any complaint on the subject in the proper quarter, where he knew, if he 
was aggrieved, he would meet with redress. With respect to the news- 
paper report it is so grossly exaggerated, and contains statements so con- 
trary to the truth, that, as soon as I had been made acquainted with it, I lost 
no time in instructing my solicitor to institute proceedings against the editor 
for the foul calumny on my character, by a criminal information in the 
Court of Queen's Bench, which, supported by the ample testimony I have 
to confirm me in my own, would have been moved for in *the term p^oRgi 
which has just expired, had there been time to prepare the neces- ^ -I 
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saiy affidavits. As it is, an application will be made at the earliest period 
of the ensuing term for that purpose. I will only add, that I trust Sir 
James Graham will consider the explanation I have given of my conduct 
satisfactory to him ; and I feel the fullest confidence that the court will do 
me equal justice in the case which I shall bring before it. 

I have the honour to be, Sir, 

Your most obedient servant. 

To S. M. Phillips, Esq., W. G . 

dbc. dbc. 

And this deponent saith, that he has since received a further letter from 
the office of the Secretary of State for the Home Department, of which the 
following is a copy : — 

•• Whitehall, 27th Nov. 184 1 . 
" Sir,— I have laid before Secretary Sir James Graham your letter of the 
26th inst., reporting upon the statements made in the • Morning Advertiser' 
relative to your decision in the case of Mr. Graham ; and I am to inform 
you that your explanation is quite satisfactory to Sir James Graham. 

I am. Sir, 

To W. G , Esq., Your obedient servant. 

Police Court, Greenwich." S, M. Phillips. 

And this deponent further saith, that the whole of thesaid article, so far as it 
imputes harsh, oppressive and unfeeling conduct to this deponent in dis- 
charge of his duty as a magistrate, in relation to the said case, is entirely false, 
and that this deponent had no interest whatever in the subject-matter of the 
said proceeding, and no bias, or cause of bias in his mind for or against either 
of the parties to the same ; and that throughout the same he acted according to 
the best of his judgment, and according to what he then believed, and still 
does believe, to have been his public duty. And, lastly, this deponent saith 
that the reference in the said article conveyed (speaking of this deponent) 
by the words " his brutal libel against the people of Ireland, and his unfeel- 
ing conduct towards the young man Murphy," has reference to a case which 
came before him in his magisterial character in the month of September 
last', in which this deponent, in an unguarded moment, made use of certain 
expressions applicable to a particular description of persons — natives of Ire- 
r»9i%fi"l ^^"^ ' ^^^ which expressions, having been misunderstood, led to the 
L J 'erroneous belief that he had spoken of all the people of Ireland as 
unworthy of belief upon their oath as witnesses ; and which this deponent upon 
his oath declares it never was his intention to express in point of meaning. 
But this deponent saith, that having, upon such occasions, unfortunately 
used those expressions, he has never complained, nor does he now com- 
plain, of any severity of remark in the said, or any other newspaper or 
other publication on* that subject. 

W. G. • 

Sworn at my chambers in Rolls 

Garden, Chancery lane, this 

10th day of January, 1842, 

before me, 

J. T. COLERIPQE. 
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N. B* — There were twelve other affidavits confirming that of Mr. Q.— 
in all material respects, and contradicting the most essential statements in 
the libel. Also certificate and affidavits proving the publication of the 
newspaper pursuant to 6 & 7 WilL 4, c. 76, s. 8. (See post, No. 6.) A 
rule nisi was granted, which was afterwards discharged upon the defen- 
dants making an ample apology fully exonerating Mr. G. from all the 

imputations, and upon payment by the defendants of the costs of the appli- 
cation. 

Affidavits in support of the applications for criminal informations must 
of course, vary in each particular case. The foregoing affidavit appears 
to have been most carefully settled by counsel ; and coupled with the gen- 
eral directions for framing such affidavits, (atite, 50 to 58^, will enable the 
necessary affidavits to be prepared in almost any case. (For other forms, 
see 2 Gude, 4 to 13.) 



No. 6. 



Certificates and Affidavits proving Pablication of a Kewspaper, porsuant to 6 & 7 Will. 

4, c. 75, 8. 8. 

Wb, John Kemble Chapman, of No. 72, Fleet-street, in the city of Lon- 
don, printer; Henry, Lamb, of No. 134, Salisbury-square, Fleet-street, in 
the said city of London, Esquire ; and Thomas Lamb, of the same place. 
Esquire, do severally, solemnly and sincerely declare and say as follows .• 
(that is to say), I, the said John Kemble Chapman, do declare and say, that 
I am the printer of a certain newspaper entitled *« Sunday Times ;" and I the 
said John Kemble Chapman do also declare and say, that I am the publisher 
of the said newspaper ; and we the said Henry Lamb and Thomas Lamb do 
declare and say, that we *are the sole proprietors of the same news- r#oK7-] 
paper ; and we the said John Kemble Chapman, Henry Lamb, and *- -* 
Thomas Lamb, do further declare and say, that the aforesaid newspaper is^ 
intended to be printed at the printing office of the said John Kemble Chap- 
man, situate in Peterborough-court, in the parish of St. Bride, in the city 
of London aforesaid, and to be published at No. 72, Fleet-street, in the said 
parish of St. Bride, in the city of London ; and we do severally make> this 
solemn declaration conscientiously believing the same to be true, and in 
pursuance of an act passed in the Seventh year of the reign of his late 
Majesty King William the Fourth, intituled «« An Act to reduce the Duties 
on Newspapers, and to amend the Laws relating to the Duties on News- 
papers and Advertisements." 

Jno. K. Chapman, 
Henrt Lamb, 
Declared at the Office for stamps Thos. Lamb. 

and Taxes, Somerset House, in 
the city of Westminster, by 
John Kemble Chapman, Henry 
Lamb, and Thomas Lamb, this 
24th day of August, 1838, be- 
fore me. 

C. P. Rush WORTH, 
A commissioner of stamps and taxes. 
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Ik pursuance of an act passed m the serenth year of the reign of his 
late Majesty King William the Fourth, for reducing the duties on newspa- 
pers, and amending the laws relating to the duties on newspapers and 
advertisements, I do hereby certify that the within is a true copy of the origi- 
nal declaration relating to the newspaper therein mentioned, delivered to the 
commissioners for stamps and taxes pursuant to the said act, and kept and 
filed at the head office for stamps at Westminster by the direction of the 
said commissioners. 

Dated this first day of January, one thousand eight hundred and f<»rty- 
two. 

John Thornton, 
A commissioner for stamps and taxes. 
This is the paper referred to in 
the affidavit of A. C, sworn 
before me this 10th day of Ja- 
nuary, 1842. 

J.T.C. 



[^58] •(In the aueen*s Bench.) 

A. C. clerk to J. C, of &c.^ gentleman, maketh oath and saith. That he, 
this deponent was present and did see John Thornton, esquire a commis- 
sioner for stamps and taxes, on the first day of January instant, at the 
Office of Stamps and Taxes, Somerset House, in the city of Westminster, 
as such commissioner, sign his name to the certificate appearing on the 
paper hereunto annexed, and that the name «< John Thornton,'* subscribed 
to the said certificate is of the proper handwriting of the said John Thorn- 
ton. A. C. 
Sworn at my chambers, Rolls 

Garden, Chancery-lane, this 

10th day of January 1842, 

before me. 

J. T. COLERTDOE. 

N. B A newspaper containing the libel and corresponding in title and 

in the names of the printers and publishers and place of printing, &c., 
must be filed with the affidavits, and referred to in the rule nisi. (Reg. v. 
Woolmer, 12 Ad. & Ell. 422 ; 4 Per. & Dav. 137, S. C. : Rex v. Fran- 
ceys, 2 Ad. & Ell. 49 : Rex v. Donnison, 4 B. & Add. 698 : Mayne v. 
Fletcher, 9 B. & C. 382 : Rex v. Hunt, 31 St. Tr. 375 ; Ros. Ev. C. C. 
603, 2d edit.) 
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No, 5. 

Rule Nisi for a Criminal Information. 

Friday, the 14th day of January, in the fifth year of the reign of Clueen 

Victoria. 

(In the Clueen's Bench.) 

Yorkshire. ) Upon reading [the seyeral affidarits of and , and 

) the paper writing thereto annexed, and also part of a printed 

paper thereto annexed beginning with the words and ending with the 

words , ] It is ordered, That Saturday, the 22d day of January, in this 

term, be given to J. S. to show cause why an information should not be 
exhibited against him for certain misdemeanors Vaddingin libel cases^ <Mn' 
printing and publishing certain scandalous libels, ] upon notice of this rule 
to be given to him in the meantime. 

On the motion of Mr. . 

By the Court. 



*No. 7. [•269] 

Affidavit of Senrice of Rule Nisi. 
(In the Ctueen's Bench.) 

J. C.» of &>c., gent., maketh oath and saith, that he, this deponent, did 
on the ■ day of — instant, personally serve J. S., the person named 

in the rule hereto annexed, with a true copy of the said rule, and at the 
same time showed him the said original rule. [Or if the service was not 
personal omit the word ** personally,^* and after the words «* with a true 
copy of the said rule," say »* by delivering such copy to and leaving the 
same with a female servant [or the wife, or son, 8fc,, as the case may be"] 

of the said J. S., at his dwelling-house situate , and at the same time 

this deponent showed to the said [servant] the said original rule. 

Sworn at, &c. J. C. 



No. 8. 

Enlarged Rule for a Criminal Information. 

Friday, the 28th day of January, in the fifth year of the reign of dueen 

Victoria. 

(In the Queen's Bench.) 

Yorkihire. ) Upon [reading the afiidavit of J. S., and upon] hearing counsel 
\ on both sides, It is ordered, that the third day of the next term 
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be further given to J. S. to show cause why an information should not be 
exhibited against him for certain misdemeanors [in printing and publishing 
certain scandalous libels ;] the said J. S. hereby undertaking, in case the 
said information shall be exhibited, to appear and plead thereto within four 
days afterwards, or in default that the prosecutor may sign judgment 
against him for want of a plea : and it is further ordered, that all affidavits 
to show cause be filed a week before the next term, [or «<a week before the 
day of showing cause."] 

Mr. Solicitor-General, for the prosecutor. 

Mr. , for the defendant. 

By the Court. 



[*260] *No. 9. 

Rale diicharging Role NUi for a Criminal Information upon IPayment of Costs. 

Monday, the 9th day of May, in the fifth year of the reign of dueen Vic- 
toria. 



London. 

The Queen 

OB the proeecution of 

J.W:M,E«q., 

against 



Upon hearing counsel on both sides and by consent. It is 
ordered. That upon payment of all costs (as between 
>«ttorney and client)(a) by the defendant to the prosecutor 
or his attorney, (such costs, if necessary, to be taxed by 
the coroner and attorney of this court,) the rule made this 
term, that the said A. A. W. should show cause why an information should 
not be exhibited against him for certain misdemeanors in printing and pub- 
lishing certain scandalous libeb be discharged. 

Mr. Attorney-General, for the prosecutor, 
Mr. Thesiger, for the defendant. 

By the Court. 



No. 10. 

Role Absolnte for a Criminal Information. 

Monday, the 18th day of April, in the fifth year of the reign of dueeri 

Victoria. 
(In the Clueen's Bench.) 
Vorkahire, ) Upon reading the several affidavits of [A. B., C. D., dbc, and 
J the paper writing thereto annexed,] and upon hearing counsel 
on both sides, It is ordered, That an information be exhibited against J. S. 
for certain misdemeanors, [in libel cases saxfy « in printing and publishing 
certain scandalous libels."] 

Mr. Solicitor-General, for the prosecutor. 
Mr. -* — , for the defendant. 

By the Court. 

(a) This is not usual, and where not specially ordered by consent, the words, "as 
between attorney and client,** must be omitted. 
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*No. 11. [•261] 

Recogfnizance taken before the Matter of the Crown Offiee. 

London. ) Be it remembered, That on the -^^ day of -^^, in the — — 
\ year of the reign of our Sovereign Lady Victoria, by the grace 
of God of the United Kingdom of Great Britain and Ireland Gtueen, De- 
fender of the Faith, before Charles Francis Robinson, Esquire, coroner and 
attorney of our Lady the QrUeen in the court of our said Lady the Gtueen, 
before the dueen herself, cometh £. F., of dbc., gent., and acknowledgeth 
himself to owe to J. S. and T. R. the sum of ig20 of lawful money of Great 
Britain ; upon condition to prosecute with eiiect a certain information ezhi* 
bited against them the said J. S. and T. R. in the said court by the said 
Charles Francis Robinson for certain misdemeanors, and to perform such 
orders as the said court shall direct in that behalf. 

Taken and acknowledged the day 
and year first above said, before 
me, C. F. Robinson. 



No. 12. 

Recognizance taken before a Magistrate. 

Staffordshire. J Be it remembered, That on the — day of , in the 

\ year of the reign of our Sovereign Lady Victoria, by 

the grace of God of the United Kingdom of Great Britain and Ireland 
QrUeen, Defender of the Faith, before J. P., Esquire, one of the keepers of 
the peace and justices of our Lady the Q^ueen in and for the county of 
Stafford, cometh E. F., of &c., gent., and acknowledgeth himself to owe to 
J. S, the sum of J620 of lawful money of Great Britain ; upon condition to 
prosecute with effect a certain information exhibited by Charles Francis 
Robinson, Esquire, coroner and attorney of our said Lady the Queen in the 
court of our said Lady the Glueen before the Queen herself, against the 
said J. S. for certain midemeanors, and to perform such orders-'as the said 
court shall direct in that behalf. 

Taken and acknowledged the day 
and year first above said, before 
me, J. P. 
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[♦352] *No. 13. 

Criminal Informatian bj Um Attoroer-General ez officio for Bribery at an Election of a 

Member of Parliament 

Of Michaelmas Term in the fifth year of Gtueen 
Victoria. 

Cambridgeshirt, ) Bb it remembered, That Sir Frederick Pollock, Knig^ht, 
to wit. ) Attorney-General of our present Sovereign Lady the 

Clueen, who, for our said Lady the Queen, in this behalf prosecuteth, in 
his own proper person cometh into the court of our said Lady the Claeen 
before the Clueen herself at Westminster, on Tuesday the second day of 
November in this same terra, and for our eaid Lady the Gtueen giveth the 
court here to understand and be informed, That before and at the time of 
the committing of the offences hereinafter mentioned, to wit, on the 1st day 
of August, in the year of our Lord, 1839, the borough of Cambridge, in the 
county of Cambridge, was and stili is a borough electing, sending, and 
returning two members to ser^e for the said borough in the Parliament of 
the United Kindom of Great Britain and Ireland, to wit, at Cambridge afore- 
said, in the county aforesaid. And the said Attorney-General of our said 
Lady the Clueen further giveth the court here to understand and be 
informed, that before the committing the several ofiences hereinafter men« 
tioned, to wit, on the 1st day of August, in the year of our Lord, 1839, at 
Cambridge aforesaid, in the county aforesaid, an election of a member to 
serve in the Parliament of the United Kingdom of Great Britain and Ire? 
land, as one of the members for the said borough of Cambridge was expected 
shortly to be had and made, which said expected election afterwards, to wit, 
on the 6th day of September in the year aforesaid, at Cambridge aforesaid, 
in the county aforesaid, was had and made. And the said Attorney-General 
of our said Lady the Clueen further gives the court here to understand and 
be informed, that Samuel Long^ late of Cambridge aforesaid in the county 
aforesaid, harness maker, unlawfully, wickedly, and corruptly intending to 
hinder and prevent the free and indifferent election of a member to serve in 
the Parliament of the United Kingdom of Great Britain and Ireland for the 
said borough of Cambridge, and by illegal and corrupt means to procure 
John Henry Thomas Manners Sutton, Esq., commonly called the Hon. J, H. 
T. M. S. (who before and at the time of the said election, was a candidate to 
r*263l '^^P^®^®^^ *^® ?^*^ *borough of Cambridge in the said Parliament,^ 
L -'to be^lected amember to serve in the said Parliament of the United 
Kingdom of Great Britain and Ireland for the said borough of Cambridge, 
did, on the 22d Jay of August, in the year aforesaid, at Cambridge aforesaid, 
in the county aforesaid, unlawfully, wickedly, and corruptly promise to one 
G. S. (he the said G. S. then and there, and before and at the time of the 
said expected election, claiming a right to vote at the election of a member 
or members, as the case might be, to serve in the said Parliament of the 
United Kingdom for the said borough of Cambridge) a large sum of money, 
to wit, the sum of J89, as a gift, bribe, and reward to him the said G. S. to 
engage, corrupt, and procure the said G. S. to give his vote at the said 
expected election of a member to serve in the said Parliament for the said 
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borough of Cambridge, for the said J. H. T. M. S., so being such candidate 
as aforesaid, that the said J. H. T. M. S. might be elected at the said elec- 
tion to serve in the said Parliament for the said borough of Cambridge* 
And thereupon, afterwards to wit, on the 28th of August, in the year afore- 
said, at Cambridge aforesaid, in the county aforesaid, the said S. L. did ia 
pursuance and fulfilment of the said promise unlawfully, wickedly and cor* 
ruptly give and cause and procure to be given to the said G. 8. a large 
ram of money, to wit, the said sum of i89, as a gift, bribe, and reward to the 
said G. S.y in order and with intent to induce, procure, and corrupt the said 
G. S. by means of the said gift, bribe, and reward to give his vote for the 
said J. H. T. M. S, at the said expected election of a member to serre in 
the said Parliament for the said borough of Cambridge, that he the said 
J. H. T. M. S. might be chosen and returned at the said election to ser^e 
in the said Parliament for the said borough ; to the great obstruction and 
hindrance of the freedom of election of a member to serve in the said Par- 
liament for the said borough ; to the evil example of all others in like case 
o&nding, and against the peace of our said Lady the Clueen, her crown and 
dignity. 

2nd Cbunf. ^-And the said Attorney-General of our said Lady the Clueen, 
on behalf of our said Lady the Clueen, further gives the court here to under- 
stand and be informed that the said S. L., further unlawfully, wickedly, and 
corruptly contriving and intending as aforesaid, did afterwards, to wit, on 
the same day and year last aforesaid, at Cambridge aforesaid, in the county 
aforesaid, the said election being then and there so expected as in the first 
count of this information mentioned, unlawfully, wickedly, and corruptly 
give and cause and procure to be given to the said *0. S,) he the r-moaA-i 
said G. S. then and there, and before, and at the time of the said L. J 
first count mentioned, claiming a right to vote at the election of a member 
or members, as the case might be, to serve in the Parliament of the United 
Kingdom of Great Britain and Ireland for the said borough of Cambridge) 
a large sum of money, to wit, the sum of £9, as a gift, bribe, and reward to 
the said G. S., in order and with the intent to induce, engage, procure, 
and corrupt by means of the said gift, bribe, and reward, him the said, G. 
Si to give hs vote, at the said expected election of a member to serve in the 
said Parliament for the said borough, for the said J. H. T. M. S., who was 
then and there, and before, and at the time of the said election so then 
expected as aforesaid, a candidate to represent the said borough in the said 
Parliament of the said United Kingdom, that he^the said J. H. T. M. S. 
Blight be chosen and returned to serve in the said Parliament for the said 
trough ; to the great obstruction and hindrance of the freedom of the 
said expected election of a member of Parliament for the said borough ; to 
the evil example of all others in like case offending, and against the peace 
of our said Lady the Clueen, her crown, and dignity. 

^rd Cot4nt,^^Aud the said Attorney-General of our said Lady the Ctueen, 
on behalf of our said Lady the Clueen, further gives the court here to under- 
stand and be informed that the said S. L., further wickedly and unlawfully 
Contriving and intending as aforesaid, did afterwards, and while the said 
•lection was so expected, as in the sard first count mentioned, to wit, on the 
^th day of August, in the year aforesaid, at Cambridge aforesaid, in the 
county aforesaid, unkwfully, wickedly, and corruptly promise to one G* S* 
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(he the said G. S. then and there, and before, and at the time of the said 
expected election in the said first connt mentioned, claiming a right to vote 
in the election of a member or members, as the case might be, to serve in 
the said Parliament of the United Kingdom of Great Britain and Ireland 
for the borough of Cambridge) to give to one Charlotte S, (then and there 
being the wife of the said G. S.) a large sum of money, that is to say, the 
mm of £9 to and for the use of him and the said O. S., as a gift, bribe, and 
reward, to the said G. S., to induce, procure, and corrupt the said G. S. to 
give. his rote, at the said election so then expected as aforesaid, for the said J. 
H. T. M. S., he the said J. H. T. M. S. being then and there, and before, and 
at the time of the said election so then expected as aforesaid, a candidate to 
r*265l '®P^'®°^ ^^^ *^^^ borough in the said Parliament, in order that he 
L -' the said J. H. T. M. S. might be, at the said election, chosen and 
returned to serve in the said Parliament as a member for the said borough ; 
and afterwards, to wit, on the 28th day of August, in the year aforesaid, did, 
In pursuance and fulfilment of the said unlawful and corrupt promise, give to 
the said Charlotte S. (then and there so being the wife of the said G. S. as 
aforesaid) a large sum of money, to wit, the sum of £9 to and for the use 
of the said O, S., as a gift, bribe and reward to the said G. S., in order and 
with the intent to induce, procure, and corrupt the said G. S. by means of 
the said gift, bribe, and reward, to give his vote at the said election for a 
member of Parliament, for the said borough of Cambridge, so then expected 
as aforesaid, for the said J. H. T. M. S., who was then and there, and before 
and at the said election, a candidate to represent the said borough in the 
said Parliament, that he the said J. H. T. M.S. might be elected, chosen, 
and returned to serve in the said Parliament for the said borough : to the 
great obstruction and hindrance of the freedom of election of members to 
serve in the Parliament of the said United Kingdom ; to the evil example 
of all others in like case offending, and against the peace of our said Lady 
the Clueen, her crown, and dignity. 

4th Cot/n/.— And the said Attorney-General of our said Lady the Clneen, 
on behalf of our said Lady the Clueen, further gives the court here to 
understand and be informed that the said S. L. futher wickedly, unlaw- 
fully, and corruptly contriving and intending as aforesaid, afterwards, 
and while the said election was so expected, as in the said first count 
mentioned, to wit, on the 28th day of August, in the year aforesaid, at 
Cambridge aforesaid, in the county aforesaid, did unlawfully, wickedly, 
and corruptly give to one Charlotte S. (she the said C. S. then and there 
being the wife of one G. S., which said G. S. then and there, and hefoie 
and at the time of the said election, so then and there elpected to take 
place as in the said first count mentioned, claimed a right to vote in the 
election of a member or members, as the case might be, to represent the 
said borough of Cambridge in the Parliament of the United Kingdom of 
Great Britain and Ireland) a large sum of money, to wit, the sum of £9 to 
and for the uee of the eaid G. S,^ as a gift, bribe, and reward to the said 
G. S,, in order and with jiie intent unlawfully and wickedly to induce, pro- 
cure, and corrupt, by means of the said last-mentioned gift, bribe, and 
r*2ftfi"l ^^'^^^^^ ^^® ^^^ ^* ®' ^^ &*^® ^^8 *vote at the said election so then 
L -• and there expected as aforesaid, for the said J. H. T. M. S., he the 
said J. H. T. M. S. being then and there, and before and at the time of the 
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said election, a candidate to represent the said borough of Cambridge in the 
said Parliament of the said United Kingdom, that he the said J. H. T. M. 
S. might be, at the said election, chosen and returned to serve in the said 
Parliament, as a member for the said borough : to the great hindrance and 
obstruction of the freedom of election of members to serve in the Parliament 
of the said United Kingdom ; to the evil example of all others in the like 
case offending, and against the peace of our said Lady the Clueen, her 
crown, and dignity. 

5//i Count. — ^And the said Attorney-General of our said Lady the Clueen, 
on behalf of our said Lady the Clueen, further gives the court here to under- 
stand and be informed that the said S. L. further unlawfully, wickedly, and 
corruptly contriving and intending as aforesaid, afterwards, and while the 
said election was so expected, as in the said first count mentioned, to wit, 
on the 28th day of August, in the year aforesaid, at Cambridge aforesaid, in 
the county aforesaid, did unlawfully, wickedly, and corruptly promise to 
one W, M, (he the said W. M. then and there, and before and at the time 
of the said election so then expected, as in the said first count mentioned, 
claiming a right to vote in the election of a member or members, as the case 
might be, to represent the said borough of Cambridge in the Parliament of the 
United Kingdom of Great Britain and Ireland) that if he the said fF, M. 
would promise to give his vote, at the said expected election, for the said J. 
H, T. M. S. (who was then and there a candidate to be chosen to represent 
the said borough in the said Parliament at the said expected election) that he 
the said J. H. T. M. S. might be chosen and returned, at the said election, to 
serve as a member for the borough of Cambridge in the said Parliament, he 
the said S. L. would give and cause to he given to him the said W, M, a 
large sum of money, to wit, the sum of J89, as a bribe, gift, and reward, to 
corrupt and procure the said W. M. to give his vote, at the said expected 
election, for the said J. H. T. M. S., that he the said J. H. T. M. S. might 
be chosen and returned, at the said expected election, to serve as a member 
for the said borough in the said Parliament of the said United Kingdom : 
to the great hindrance and obstruction of the free election of a member of 
Parliament for the said borough, at the said expected election ; to the evil 
example of all others in like case offending, *and against the peace p#267l 
of our said Lady the Clueen, her crown and dignity, L -* 

^ih Count. — ^And the said Attorney-General of our said Lady the Clueen, 
for our said Lady the Clueen, further gives the court here to understand and 
be informed that the said S. L. further unlawfully, wickedly and corruptly 
contriving and intending as aforesaid, afterwards, and while the said election 
was so expected, a? in the said first count mentioned, to wit, on the 28th 
day of August, in the year aforesaid, at Cambridge aforesaid, in the county 
aforesaid, did unlawfully, wickedly, and corruptly offer to one W. M, (he 
the said W. M. then and there, and before and at the time of the said elec- 
tion so then expected, as in the said first count mentioned, claiming a right 
to vote in the election of a member or members, as the case might be, to 
represent the said borough of Cambridge in the Parliament of the United 
Kingdom of Great Britain and Ireland) to give to the said W. M. a large 
ftum of money, to wit, the sum of jS9 if he the said W, M. would promise 
'o give his vote, at the said expected election, for the said J. H. T. M. S.^ 
who was then and there a candidate to be chosen to represent the said 
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borough in the said Parliament, at the said expected election, that he the 
•aid J. H. T. M. S. might be chosen and returned at the said election to 
■erye as a member for the borough of Cambridge in the said Parliament ; 
and that the said S. L. did then and there offtr the smd mm of money, that 
is to say, the said sum of £0 to the said W. M., as a bribe, gift, and reward 
to corrupt and procure the said W. M. to give his vote, at the said expected 
election, for the said J. H. T. M. S., that he the said J. H. T. M. S. might 
be chosen aud returned at the said expected election to serve as a member 
for the said borough in the said Parliament of the said United Kingdom : to 
the great hindrance and obstruction of the free election of a member of Par- 
liament for the said borough at the said expected election ; to the evil exam- 
ple of all others in the like case offending, and against the peace of our said 
Lady the Ctueen, her crown, and dignity. 

7th Count. — [Exactly like the 6tL count, except in slating that the {hto- 
jniae to W. M. was made ** if he the said W. M. would give his vote,^^ 
instead of m promise to give his vote," &c.] 

Sth Cbun/.— [Exactly like the 0th count, except in stating that the oflfer 
to W. M. was made «« if he the said W. M. Ufould give his vote^*^ instead 
of •• promise to give his vote," &c.] 

r*268l *^^^ Cbtin^*— And the said Attomey-Geueral of our said Lady 
L -^ the Q^ueen, on behalf of our said Lady the Glueen, further gives the 
court here to understand and be informed that the said S. L. further unlaw- 
fully, wickedly, and corruptly contriving and intending as aforesaid, afte^ 
wards, and while the said election was so expected, as in the said first count 
mentioned, to wit, on the 28th day of August, in the year aforesaid, at Cam- 
bridge aforesaid, in the county aforesaid, did unlawfully, wickedly, and cot' 
ntptly promise to one W, M, (he the said W, M. then and there, and before 
and at the time of the said election so then expected, as in the said first 
count mentioned, claiming a right to yote in the election of a member or 
members, as the case might be, to represent the said borough of Cambridge 
in the Parliament of the United Kingdom of Great Britain and Ireland) that 
if he the said W, M. would promise to give his vote at the said expected 
Election, for the said J. H. T. M. S. (who was then and there a candidate 
to be chosen to represent the said borough in the said Parliament at the said 
expected election,) that he the said J. H. T. M. S. might be chosen and 
returned at the said election to serve as a member for the borough of Cam- 
bridge in the said Parliament, he the said S. L. would give and cause to be 
given to him the said W. M. a large sum of money, to wit, ten sovereigns, 
that is to say, ten pieces of the current gold coin of this realm of the value 
often pounds, on condition that he the said W. M. would let him the said 
S. L, take hack one, that is to say, one of the said sovereigns for himself, 
that is to say, for him the said S. L., as a bribe> gift, and reward, to corrupt 
and procure the said W. M. to give his vote at the said expected election 
for the said J. H. T. M. S., that he the said J. H. T. M. S. might be chosen 
and returned at the said expected election to serve as a member for the said 
borough in the said Parliament of the said United Kingdom : to the great 
hindrance and obstruction of the free election of a member of Parliament for 
the said borough at the said expected election ; to the evil example of all 
others in like cases offending, and against the peace of our said Lady the 
Ctueen, her crown and dignity. 
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lOih Cbtm/.**[Ezactly like the 0th count, except in stating that the pro- 
mise to W. M. was made t«if he the said W. M. would ghe his voitf* 
instead of •« promise to give his vote/* dbc.]] 

Whereupon the said Attorney-General of oar said Lady the dueen, for 
our said Lady the dueen, prays the consideration of the court here in the 
premises, and that due ^process of law may be awarded against him p*oaqi 
Uie said S. L. in this behalf, to make him answer to our said Lady L •> 
the dueen touching and concerning the premises aforesaid. 

JVole. — ^For other precedenlB of ex officio informatione, lee poet. No. 18, pp. 979-281. 



No. 14. 



Criminal lA&nnation by the Maater of the Crown Office for a ^roet Libel on a Nobleman 
and bia Family, pobliahed in the Satirist newspaper. 

Of Michaelmas term in the second year of dueen Victoria. 

JkRddlesex, ) Be it remembered that E. H. L., Esquire, coroner and attorney 
) of our present Sovereign Lady the dueen, in the court of our 
said Lady the dueen before the dueen herself, who for our said Lady the 
dueen in this behalf prosecutelh, in his own proper person coraeth here 
into the court of our said Lady the dueen before the dueen herself at West- 
minster, on , the twenty-second day of November in this same term, 

and for our said Lady the dueen giveth the coart here to understand and be 

informed. That heretofore and before the committing of the several ofiences 

by one B. O. hereafter mentioned, to wit, on the 1st day of January, in the 

year of our Lord 1819, G. S. C, commonly called Marquis of B., being then 

sole and unmarried, was lawfully married to Jane daughter of Q., Earl of 

O., and had afterwards, and before the committing the said several offences, 

to wit, at Westminster, in the county of Middlesex, divers children by the 

said Jane his wife, and among others J. W. S. C, commonly called Earl of 

S., his eldest son, who as such eldest son on the death of the survivor of the 

most noble Q., Duke of M., (the father of the said G. S. C), and the said 

G. S. C. will be entitled to the dukedom of M., and the honors and dignities 

appertaining thereto, and to enjoy the benefit of certain hereditaments, lands, 

and tenements of great annual value, to wit, of the annual value of twenty 

thousand pounds, to wit, at Westminster aforesaid, in the county aforesaid. 

And the said coroner and attorney of our said Lady the dueen, for our said 

Lady the dueen, further giveth the court here to understand and be informed 

that *B. G., late of Westminster aforesaid, in the county aforesaid, p#270l 

gent., well knowing the premises but contriving and intending to L -1 

injure and aggrieve the said G. S. C, in his good name, fame and credit, 

and to cause it to be suspected and believed that the said marriage of the said 

G. S. C. with the said Jane his wife was void and invalid, and that the said 

G. S. C. had before such his marriage married and taken to wife a certain 

other woman, who at the time he the said G. S. C. intermarried with the said 

Jane as aforesaid was living [and further contriving to injure and aggrieve 



IM COLB OV ORIKIMAL INFO R K AT I 0N8, XTC. 

the said Jane the wife of the said O. S. C. in her good name, fame, and cre- 
dity] and further contriving to injure and aggrieve the said J. W. S. C, and 
to cause it to be suspected and believed that he was a bastard, and as such 
would not as aforesaid be entitled to the said dukedom, or the honors or 
dignities appertaining thereunto, or to enjoy the said benefit of the said 
hereditaments, lands and tenements, or any of them, or any part thereof, 
heretofore, to wit, on the 15th day of July, in the year of our Lord, 1838, 
with force and arms at Westminster aforesaid, in the county aforesaid, 
unlawfully, falsely, wickedly, and maliciously did print and publish, and 
cause and procure to be printed and published in a certain public news- 
paper, to wit, a newspaper called " The Satirist, or the Censor of the Times," 
a certain false, wicked, and malicious libel of and concerning the said G. S, 
C, and of and concerning the said marriage of the said G. S. C. with the 
said Jane his wife, fand of and concerning the said Jane,] and of and con- 
cerning the said J. W. S. C, and of and concerning the legitimacy of the 
said J. W. 8. C, which said false, wicked, and malicious libel is to the tenor 
and effect following (that is to say) : — ^A question of legitimacy. A very 
curious question is on the tapis of litigation, turning upon the validity of a 
marriage by recognition and admission in Scotland. The facts are these : 
Some twenty years back the Marquis of B. (meaning the said G. S. C.) 
eloped with a lady (meaning such other woman as aforesaid) the daughter 
of a wealthy merchant from Ireland, with whom he (meaning the said G. S. 
C.) lived for several years, some part of the time in Scotland, where she was 
received into society as his (meaning the said G. S. C.'s) wife. By this 
lady he (meaning the said G. S. C.) had a daughter now living and 
married to a gentleman of fortune. It is a fact not generally known 
that the dukedom of M., by a special act of Parliament passed on the 
death of the son of the first duke, on failure of male issue is continued 
in the female line, and that therefore the daughter to whom we have 
r»27n **^^^^^®^» assuming the Scotch contract to amount, which it does, to 
L -'a valid marriage, will on the death of the present Marquis of B. 
(meaning the said G. S. C.) and his father (meaning the said G. Duke of 
M.) take the title of Duchess of M., with succession to her eldest son. But 
this depends on the construction of the act to which we have referred, and 
which forms the ground-work of a portion of the litigatory proceedings in 
course of commencement. The first step is to establish the validity of the 
Scotch marriage ; that being done, and about which there can exist no man- 
ner of doubt, the next question that arises is as to the act of Parliament, 
how far that goes to sustain the claim set up by the husband of the daughter 
of the Marquis of B. (meaning the said G. S. C.) One thing is quite clear, 
that the confirmation of the marriage in Scotland invalidates the marriage 
of the Marquis with the daughter of the Earl of G. (meaning the marriage 
of the saidG. S. C. to the said Jane in the introductory part of this informa- 
tion mentioned) and bastardizes the ofi^spring of that marriage (meaning 
among others the said J. W. S. C.) There is a novelty about the case 
which must create much curiosity, and an interest in correspondence with 
the weight and character of the parties engaged in the proceedings. As 
regards the Marquis of B. (meaning the said G. S. C.) he has no sort of 
claim to our sympathy. We pity him not, but we should disguise our feel- 
ings if we did not say we pity the Marchioness (meaning the said Jane the 
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wife of the said Q. S. C), who, should the Scotch marriage 4)e sustainable, 
will be placed in a most distressing position, not only as regards herself but 
as relates to her children, the whole of whom (meaning among others the 
said J. W. S. C.) will come under the ban of illegitimacy. To the great 
damage, scandal, and disgrace of the said Q. S. G. Qand of the said Jane 
his wife and of the said J. W. S. C.,] to the evil example of all others in 
the like case ofiending, and against the peace of our said Lady the Glueen, 
her crown, and dignity. 

2nd Count, — And the said coroner and attorney of our said Lady the 
dueen, for our said Lady the Clueen, further giveth the court here to under- 
stand and be informed, That the said B. G. further contriring and intending 
as aforesaid heretofore, to wit, on the 22nd day of July, in the year aforesaid, 
with force and arms at Westminster aforesaid, in the county aforesaid, un- 
lawfully, falsely, wickedly, and maliciously did print and publish, and cause 
and procure to be printed and published in a certain other public news- 
paper, to wit, a newspaper called «*The Satirist or The Censor of the 
Times," a certain other false, wicked, and ^malicious libel of and f-»oiroi 
concerning the said Q, S. C, and of and concerning his marriage L J 
with the said Jane his wife [and of and concerning the said Jane,] and of 
and concerning a certain other marriage, in and by the said libel assumed 
to have been had by and between the said G. S. C. and a certain other wo- 
man before his said marriage with the said Jane his wife [and of and con- 
cerning the said J. W. S. C.,] and of and concerning the legitimacy of the 
said J. W. $. C, which said libel is to the tenor and effect following (that is 
to say) : — We are asked by a correspondent and subscriber to state our 
grounds of belief in the story concerning the Marquis of B. (meaning the 
said G. S. C.) and his double marriage. To this we can have no objection. 
One proof of the circumstance rests upon the fact of the first wife being still 
alive, and who, when living with the Marquis (meaning the said G. S. C.) 
in Scotland, was introduced by him (meaning the said G. S. C.) to, and was 

received as his wife by, the Marquis of B ^ Sir W. E. and Sir T. J j 

The validity of the marriage (meaning the said marriage so assumed to have 
been had by and between the said G. S. C. and the said other woman, before 
his said marriage with the said Jane his wife) cannot be questioned. It is 
as good as if the parties had gone through the ceremonial in an English 
church, and being legal it renders the second marriage (meaning the said 
marriage of the said G. S. C. with the said Jane his wife) a mere nullity. 
Do not proofs like these form "strong grounds of belief" in the "story" 
relating to the " double marriage ?" To the great damage, scandal, and dis- 
grace of the said G. S. C. [and of the said Jane his wife and of the said J. 
W. S. C] to the evil example of all others in the like case offending, and 
against the peace of our said Lady the Clueen, her crown, and dignity. 

Srd Count. — ^And the said coroner and attorney of our said Lady the 
Clueen, for our said Lady the Clueen, further giveth the court here to under- 
stand and be informed. That the said B.G. further contriving and intending 
to injure, prejudice, and aggrieve the said G. S. C, and to bring him into 
public scandal and, disgrace, and to cause it to be suspected and believed 
that he had acted basely and in an unworthy manner to the said Jane his 
wife, and had threatened and intended to degrade and repudiate her as such 
his wife, and to endeavour to cause it to be suspected and believed that the 

July, 1847.— 3 
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said J. W. S. C. and his said other childreD by her were illegitimate and 
bastards* heretofore, to wit, on the 29th day of July, in the year aforesaid, 
r*27al ^^^^ ^^^^ ^"^ arms, at Westminster aforesaid, in the county ^afore- 
L -^ said, unlawfully, falsely, wickedly, and maliciously did print and 
publish, and cause and procure to be printed and published in a certain other 
public newspaper, to wit, a newspaper called «« The Satirist, or the Censor 
of the Times," a certain other false, wicked, and malicious libel of and con- 
cerning the said G. S. C, and of and concerning the said Jane his wife, and 
their marriage, and of and concerning the said J. W. &, C, and the said 
other children of the said O. S. C. and the said Jane his wife, and the legi- 
timacy of the said J. W. 8. C. and the said other children, which said last- 
mentioned libel is to the tenor and efl^ect following (that is to say) : — ^Lex. 
Pooh ! The Marquis (meaning the said G. S. O.) must be really very weak 
to attack us on a point of accusation emanating from himself. Has he 
(meaning the said G. S. C.) never on his own part threatened a « blow up'' 
of the whole aflair; to repudiate the Marchioness (meaning the said Jane) 
and bastardize his children (meaning the said G. S. C.'s children by the 
said Jane his wife, and among others the said J. W. S. C.) If he (meaning 
the said G. S. C.) will deny that he ever did this ; that he (meaning the 
said G. S. C.) ever threatened the family of his lady (meaning the family 
of the said Jane, the said wife of the said G. S. C.) with an exposure to the 
world of all the facts, we shall be content to be branded as libeller. To the 
great damage, scandal, and disgrace of the said G. S. C, and of the said 
Jane his wife, and of the said J. W. S. C. To the evil example of all others 
in the like case offending, and against the peace of our said Lady the Ctueen, 
her crown, and dignity. 

Whereupon the said comer and attorney of our said Lady the Ctueen, for 
our said Lady the Ctueen, prayeth the consideration of the court here in the 
premises, and that due process of law may be awarded against him the said 
B. G. in this behalf, to make him answer to our said Lady the Ctueen touch- 
ing and concerning the premises aforesaid. 



No. 15. 



Information for sending a Written Challeng^e to the Prosecutor, and afterwards posting 
him as a Coward. 2nd Coont, for a Common Challenge— S Chit. Crim. L. 853, 854.^ 

Of — term, in the —— . year of Ctueen Victoria. 
Xent, ) Be it remfembered, That Charles Francis Robinson, Esquire, coroner 
) and attorney of our present Sovereign Lady the Ctueen in the court 
r*97al ^^ ®"' ^^^ Lady the »Ctueen before the Ctueen herself, who for our 
L J said Lady the Q,ueen in this behalf prosecuteth, in his own proper 
person cometh here into the court of our said Lady the Ctueen before the 

Ctueen herself at Westminster, on Tuesday the — — day of , in this 

same term, and for our said Lady the Queen giveth the court here to 

understand and be informed that Joseph Styles, late of the parish of , 

in the county of Kent, Esq., being a person of turbulent and quarrel- 
some temper and disposition, and contriving and intending, not only to 
vex, injure, and disquiet one John Nokes, and to do the said J. N. great 
bodily harm ; but also to provoke, instigate, and excite the said J. N. to 
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break the peace and to fight a dael with and against him the said J. S. here- 
tofore, to wit, on the day of — , in the ■ year of the reign of our 

Sovereign Lady Victoria, with force and arms, at the parish aforesaid, in 
the cotttity aforesaid, wickedly, wilfully, and maliciously did write, sendy 
and deliver, and cause and procure to he written, sent, and delivered unto 
him the said J. N. a certain letter and paper writing containing a challenge 
to fight a due] with and against him the said J. S., and which said letter and 
paper writing is as follows, that is to say [here set out the challenge verba" 
/tm, with such innuendos as may be necessary and proper $'] and the said 
coroner and attorney of our said Lady the Queen, for our said Lady the 
Queen, further giveth the court here to understand and be informed that the 
said J. N., having then and there refused to fight with and against him the 
said J. S. in pursuance of such unlawful, wicked, and malicious challenge as 
aforesaid, he the said J. S. further contriving and intending as aforesaid, 

afterwards, to wit, on the day of , in the year aforesaid, with force 

and arms, at the parish aforesaid, in the county aforesaid, unlawfully, wick- 
edly, and maliciously did stick up, place, and expose to public view, and 
cause ai!d procure to be stuck up, placed, and exposed to public view, to 
wit, upon and against a certain sign-post of and belonging to a certain public 
inn, there called and known by the name and sign of The King*s Head, a 
certain paper-writing, with the name of him the said J. S. thereunto sub- 
scribed, containing certain scurrilous and abusive matter of and concerning 
him the said J. N., which said paper-writing is as follows, that is to say : 
In consequence of an anonymous letter received by me (meaning himself 
the said J. S.) which I (meaning himself the said J. S.) have ^reason to 
believe was written by J. N. (meaning the said John Nokes,) I meaning 
himself the said J. S.) have sent him (meaning the said J. N.) a challenge, 
hoping for satisfaction *suitable to a gentleman, which he (meaning r<to75T 
the said J. N.) has refused ; therefore, I meaning himself the said L -• 
J. S.) now post him (meaning the said J. N.) as a coward. — ^Joseph Styles, 
Dec. 13th, 1841 ; — to the great damage, scandal, and disgrace of the said J. 
N. in contempt of our said Lady the Glueen and her laws, to the evil example 
of all others in like case offending, and against the peace of our said Lady 
the Clueen, her crown, and dignity. 

2nd Count. — ^And the said coroner and attorney of our said Lady the 
Glueen, for our said Lady the Glueen, further giveth the court here to under- 
stand and be informed that the said J. S. contriving and intending as afore- 
said, afterwards, to wit, on the day and year [first] aforesaid, with force 
and arms, at the parish aforesaid, in the county aforesaid, wickedly, wilfully, 
and maliciously did provoke, instigate, excite, and challenge the said J. N. 
to fight a duel with and against him the said J. S. ; to the great damage, 
scandal, and disgrace of the said, J. N., in contempt of our said Lady the 
Glueen and her laws, to the evil example of ail others in like case offend- 
ing, and against the peace of our said Lady the Glueen, her Crown and 
dignity. 

Whereupon the said coroner and attorney for our said Lady the Glueen, 
for our said Lady the Glueen, prayeth the consideration of the court here in 
the premises, and that due process of law may be awarded against him the 
said Joseph Styles, in this behalf, to make him answer to our said Lady the 
Glueen touching and concerning the premises aforesaid. 
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No. 16. 

Inftrmatioii for delifering a Challenge ftam J. S. to J. N. 

Of — — Term, ia the — — year of Claeeii Victoria. 

Sassez. ) Bb it remembered, that Charles Francis RobiDson, Esqaire, 
\ coroner and attorney of oar present Sovereign Lady the Clueen, 
in the court of our said Lady the Glueen before the Queen herself, who foi 
our said Lady the Queen in this behalf prosecatetb, in his own proper 
person, cometh here into the court of our said Lady the Queen before 

the queen herself at Westminster, on Monday, the — — day of , in 

this said term, and for our said Lady the Queen giyeth the court here to 
r**27(C\ ^^^^^^^^ ^^^ ^ informed, that W. J., late of the parish of — , in 
L J the county of Sussex, gentleman, contriving and intending *not only to 
Tex, inj ure, and disquiet one J. N., and to procure great bodily harm to be done 
to him the said J. N., but also to provoke, instigate, and excite the said J. 
N. to break the peace and to fight a duel with and against one J. S., here- 
tofore, to wit, on the i— day of , in the i— year of the reign of our 
Sovereign Lady Victoria, with force and arms, at the parish aforesaid, in 
the county aforesaid, wickedly, wilfully, and maliciously did deliver and 
cause to be delivered unto him, the said J. N., a certain letter and papei^ 
writing containing a challenge of and from the said J. S.. to the said J. N., 
to fight a duel with and against the said J. S., and which said letter and 
paper writing is as follows, that is to say [here set out the challenge 
verbatim^ with such innuendoes as may be neceaaary and prefer ;]] to the 
great damage, scandal, and disgrace of the said J. N., in contempt of our 
said Lady the Queen and her laws, to the evil example of all others in like 
case ofiending, and against the peace of our said Lady the Queen, her crown, 
and dignity. 

2nd Count, — ^And the said coroner and attorney of our said Lady the 
Queen, for our said Lady the Queen, further giveth the court here to 
understand and be informed that the said W. J. contriving and intending 
as aforesaid, afterwards, to wit, on the day and year aforesaid, with force 
and arms, at the parish aforesaid, in the county aforesaid, wickedly, wilfully, 
and maliciously did deliver, and cause to be delivered, unto him the said J. 
N. a certain written challenge aa from and on the part and by the desire 
of the said J. S, to the said J. N. to fight a duel with and against the said 
J. S., and which said written challenge is as follows, that is to say [here set 
out the challenge verbatim, with proper innuendoes as before ;J to the 
great damage, scandal, and disgrace of the said J. N., in contempt of our 
said Lady the Queen and her laws, to the evil example of all others in like 
case offending, and against the peace of our said Lady the Queen, her crown 
and dignity. 

Brd Oownf.-T-And the said coroner and attorney of our said Lady the 
Queen, for our said Lady the Queen, further giveth the court here to 
understand and be informed that the said W. J., contriving and intending 
as aforesaid, afterwards, to wit, on the day and year aforesaid, with force 
and arms, at the parish aforesaid, in the county aforesaid, wickedly, wilfully, 
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and maliciously did provoke and incite the said J. N. to fight a duel with 
and against the said J. S. ; to the great damage, scandal and disgrace of 
the said J. N., in contempt of our said Lady the dueen and her laws, to 
the evil example of all others in like case ^offending, and against _ 
the peace of our said Lady the dueen, her crown and dignity. L J 

Whereupon the said coroner and attorney of our said Lady the Ctueen, 
for our said Lady the dueen, prayeth the consideration of the court here 
in the premises, and that due process of law may be awarded against him 
the said W. J. in this behalf, to make him answer to our said Lady the 
€Lueen touching and concerning the premises aforesaid. 

For a reference to other fbrma of infbrmatioiis for Mnding, or giviog, or deKvering a 
challenge, see post, 282, tit ^ Offencet agtiiiui the pMie peace.*^ 



No. 17. 



Information against a Magistrate for causing a person to be imprisoned for want of Bail, 
in a matter not cognizable before him, and causing him to be kept in close Confinement 
without Pen, Ink, or Paper, or the Sight of any Friend. (See 2 Chit Crim. L. 296 ; 
Cro. C. C. 272 ; Arch. PL & Ev. C. C. 576, 8th ed.) 

Of term, in the — — year of dueen Victoria, 

Surrey. ) Bb it remembered that Charles Francis Robinson, Esquire, 
) coroner and attorney of our present Sovereign Lady the Clueen, 
in the court of our said Lady the Glueen before the Clueen herself, who 
for our said Lady tjie Glueen in this behalf prosecuteth, in his own proper 
person cometh here into the court of our said Lady the Clueen, before the 

Gtueen herself, at Westminster, on Tuesday the — day of , in this 

same term, and for our said Lady the Clueen, giveth the Court here to 
understand and be informed that one Joseph Styles, Esquire, on the 13th 
day of October, in the — year of the reign of our Lady the now Clueen, 
and long before, was and from thence hitherto hath been and still is one of 
the justices of our said Lady the Clueen, assigned to keep the peace of our 
said Lady the Clueen, in and for the said county of Surrey, and also to hear 
and determine divers ielonies, trespasses and other misdemeanors, in the 
said county committed, to wit, in the parish of 6., in the county aforesaid ; 
and the said <:oroner and attorney of our said Lady the Clueen, for our said 
Lady the Clueen, further giveth the court here to understand and be 

informed, that on the 13th day of October, in the *said year ^#0701 

of the reign of our said Lady the Clueen, at the parish aforesaid, in L J 
the county aforesaid, one A. B., then being one of the constables of the 
said parish, brought one John Nokes before the said Joseph Styles, then and 
yet being such justice aforesaid, and the said John Nokes was then and 
there charged before the said Joseph Styles with having committed a certain 
supposed misdemeanor in having vilified the character and hurt the trade 
of one W. D., of the parish aforesaid, in the county aforesaid, miller, and 
the said John Nokes was then and there examined before the said Joseph 
Styles, as such justice as aforesaid, touching the said supposed ofience so on 
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him charged as aforesaid ; and the said coroner and attorney of our said 
Lady the Glueen, for our said Lady the Clueen, further givcth the court 
here to understand and be informed that the said Joseph Styles, late of the 
parish aforesaid, in the county aforesaid, Esquire, being such justice as 
aforesaid, wickedly and maliciouiy contriving and intending to oppress, 
injure and aggrieve the said John Nokes, in this behalf, and to put him to 
great charge and expense, and to cause him to undergo and sufier great 
pain, torture, and anguish of body and mind, afterwards, to wit, on tiie day 
and year aforesaidf at the parish aforesaid in the county aforesaid, did order 
and direct that the said John Nokes should find sureties for his personal 
appearance at the then next general quarter sessions of the peace of our said 
Lady the Ctueen, to be holden in and for the said county of S., to answer 
the said charge ; and because the said John Nokes did not, and could not 
conveniently find such sureties as aforesaid, he the said John Styles, being 
such justice as aforesaid, wickedly and maliciously contriving and intend- 
ing as aforesaid, wrongfully, unjustly, and maliciously, and contrary to the 
laws of this realm, then and there (by virtue and under colour of a certain 
warrant under his hand and seal as such justice as aforesaid) committed the 
said John Nokes a prisoner to a certain prison called the house of correction, 
situate at [the parish aforesaid,] in the county aforesaid, to be there safely 
kept until ne the said John Nokes should find such sureties as aforesaid, 
and until he should be further examined concerning the premises, and then 
and there ordered, directed, and commanded the then keeper of the said 
prison, to keep the said John Nokes under close confinement in the said 
prison, and to deny him the use of pen, ink, and paper, and to allow no 
letter to be delivered to or from the said John Nokes, and also to allow no 
person to see or speak to the said John Nokes : and the said coroner and 
r*27fi1 ^*^°^"®y ®^ ^^^ s^^^ Lady the Clueen, for our said Lady the Clueen, 
L -^ 'further giveth the court here to understand and be informed that 
the said Joseph Styles, being such justice as aforesaid, by virtue and under 
colour of the said warrant, afterwards, to wit, on the day and year aforesaid, 
and from thence, for a long space of time, to wit, for the space of ten days 
then next following, at the parish aforesaid, in the county aforesaid, wrong- 
fully, unjustly, and maliciously, and contrary to the laws_of this realm, did 
cause and procure the said John Nokes to be closely confined and impri- 
soned in the said prison, and to be debarred, denied, and restrained from 
the use of pen, ink, and paper, and to be restrained from all communication 
with his relations and friends, to wit at the parish aforesaid, and the county 
aforesaid; whereby the said John Nokes, during all that time, underwent 
and sufiered great pain, torture, and anguish of body and mind, and was 
deprived of his liberty and prevented from finding such sureties as afore- 
said, and was put to great charge and expense in and about obtaining his 
discharge and release from the said confinement and imprisonment; to 
the great scandal of the administration of justice in this kingdom, in con- 
tempt of our said Lady the Clueen and the laws and customs of this realm, 
in great violation of all the liberties, rights and privileges of her Majesty's 
subjects, to the evil and pernicious example of all others in like case offend- 
ing, and against the peace of our said lady the Queen, her crown and 
dignity. Whereupon the said coroner and attorney of our said Lady the 
dueen, for our said Lady the Glueen, prayeth the consideration of the court 
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Jbtere in the premises, and that dae process of law may be awarded against 
him. the said Joseph Styles, in this behalf, to make him answer to our said 
]L«ady the Queen touching and concerning the premises aforesaid. 



No. 18. 
Other Criminal Informatioiis by the Attorney-General ex officio, viz. : 

IFor a misdemeanor at common law for forging an indorsement on a paper 
Mrriting or certificate in the name of the Duke of Buckingham, touching 
a quantity of alum charged to the Duke's account, (filed by order of the 
House of Lords,) Rex v. Ward, Esq., 2 Ld. Raym. 1461 ; 3 Id. 538: Cro. 
C C. 259. 

For a riot and disturbance of commissioners acting under the property tax 
acl^s, 2 Chit. Crim. L. 490. 

*For insulting and vilifying them whilst in the execution of their f-^oQAi 
duly, 3 Chit. Crim. L. 916. L ^^"J 

For a riot and conspiracy in the King's Bench prison, and attempting to 
blow up the wall thereof with gunpowder, in 1785, 3 Chit. Crim. L. 1160 ; 
Cro.C. C. 464. 

For a riot and breaking open the house of the ambassador from the Duke 
of Savoy, and taking from thence divers goods, 2 Chit. Crim. L. 58. 

For publishing a blasphemous libel, viz., the third part of Paine's Age of 
Reason, 2 Chit. Crim. L. 14. 

Against the printer of a newspaper, for publishing an advertisement by 
a married woman ofiering to become a kept mistress, 3 Chit. Crim. L. 887. 

For a seditious libel, in the shape of resolutions at a public meeting for 
a subscription « to be applied to the relief of the widows, orphans, and 
aged parents of our beloved American fellow-subjects, who, faithful to the 
character of Englishmen, preferring death to slavery, were for that reason 
inhumanly murdered by the King's troops at Lexington and Concord, in the 
province of Massachusetts, on the 19th of last April." (Rex v. Home, 
Cowp. 672 ; Cro. C. C. 294; Arch. PI. & Ev. C. C. 518, 8th ed.) 

For a seditious libel against the King's government and troops, in the 
shape of an address to the electors of Westminster, Rex v. Sir Francis Bur- 
dett, Bart., 4 B. & A. 115, note.. 

For a libel on the royal family, 2 Chit. Crim. L. 88. 

For a libel on the prince regent, 3 Chit. Crim. L, 882. 

For a libel in French on Bonaparte, the then Chief Consul, tending to 
create discord between this country and France, 2 Chit. Crim. L. 52. 

For a libel on the Russian ambassador, accusing him of having sent 
advice to the enemies of this country, 4 Went. Free. 410 ; 2 Chit. Crim. 
L. 54 ; 3 Id. 882. 

For a libel on the Chief Justice and the rest of the judges of the Court 
of King's Bench, imputing that they had acted arbitrarily, partially, and 
corruptly in admitting one John Hill to bail upon a writ of habeas corpus, 
4 Went. Free. 414; 3 Chit. Crim. L. 878. 

Against a pilot for breach of quarantine, 2 Chit. Crim. L. 551. 

For aiding a prisoner of war to escape, Cro. C. C. 534. 
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For obstractiog excise officers in the execution of their duties, 4 Went. 
Prec. 875 to 885; Id. 892 to 407 ; Id. 437 ; 2 Chit. Crim. L. 127 to 141. 

For obstructing custom-house officers in the execution of their duties, 4 
Went. Free. 885 to 391. 

*For ofiering to bribe custom-house officers to giye ap and to 
refrain from seizing goods forfeited on 24 Geo. 3, 3 Chit. Crim. L. 
098 ; Id. 095. 

Against a custom-house officer for corruptly taking a bribe and giving up 
goods forfeited, 3 Chit. Crim. L. 089. 

Against an officer for receiving presents in India, contrary to the statute 
83 Qeo. 8, c. 52, s. 62, 3 Chit. Crim. L. 697. 

Against traders and others, for violating or attempting to evade the pro- 
visions of various acts of Parliament, or relating to trade, &c., 4 Went. 
Prec. 487 to 546. 



Other Criminil Inibrmationt by the Master of the Crown Office, Yii, 

For Libd$. — ^For publishing a libel against three justices of the peace 
and the churchwardens and overseers of a parish, accusing them of having 
been guilty of fraud concerning the poor's rates, 3 Chit. Crim. L. 898 ; 4 
Went. Prec. 407. 

For a libel on a barrister, connected with his conduct of a cause, 3 Chit. 
Crim. L. 884. 

For a libel on Messrs. Goldsmid charging them with having exported 
gold to Holland whilst under the government of the French, and at war with 
this country, discounting foreign bills for that purpose, Rex v. Murphy, 6 
Went. Prec. 449. 

For singing before the door of Daniel Cooke, a grocer, at Cheltenham, 
two libellous songs, reflecting on the honesty and virtue of his son and 
daughter, with intent to discredit him and his children, and to disturb their 
domestic peace and comfort. Rex v. Benfield, 2 Burr. 980. 

Against MagiatrcUes. — ^For refusing to grant licenses to sell ale to inn- 
keepers or publicans from partial and corrupt motives, 4 Went. Prec. 364 ; 
2 Chit. Crim. L. 253. 

For improperly granting an alehouse license after the same had been 
refused by the magistrates at general sessions, 2 Chit. Crim. L. 249 ; 6 
Went. Prec. 455 ; Rex v. Sainsbury, 4 T. R. 451. 

For causing a young woman to be publicly whipped as a disorderly per- 
son, without any view, information, or proof exhibited against her, 2 Chit. 
Crim. L. 236 ; Cro. C. C. 274. 

For knowingly taking insufficient sureties for the appearance of a per- 
r#2ft2l ^^^ charged with seducing manufacturers *to go into foreign parts, 
■■ J without notice to the committing justice, 2 Chit. Crim. L. 244; 4 
Went. Prec. 418. 

For illegajly discharging a person committed under the Vagrant Act by 
nother magistrate, 2 Chit. Crim. L. 239 ; 4 Went. Prec. 424. 
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JBribery.^For bribery at an election of mayor of a corporation* Rex y. 
Plympton, 2 Ld. Raym. 1377. ^ ^ 

For attempting to bribe a First Lord of the Treasury in order to procure 
the reversion of an office in Jamaica, 3 Chit. Grim. L. 683 ; Cro. C. 

C. 502. 

For attempting to bribe a constable not to execute a warrant against one 

D. F., (indictment,) Arch. PI. & Ev. C. C. 678, 8th ed. 

Offhneea agmnst Public Justice. — For compounding a qui tam action 
(which had been commenced in K. B. on the 31 Eliz., c. 6, s. 8, for cor- 
ruptly resigning a benefice,) without leave of the court, on 18 Eliz. 3 5, 2 
Chit. Crim. L. 223 ; Cro. C. C. 137 ; Arch. PI. & Ev. C. C. 679, 8th ed. 

Against a gaoler, for extortion in his office, and permitting an escape, 2 
Chit. Crim. L. 297. 

For conspiracy in the nature of embracery to procure a false verdict, one 
of the defendants getting himself sworn as a talesman on the jury, Cro. C* 
C. 153 ; Rex v. Opie and Others, 1 Saund. 800 h. 

Offences against the Public Peace. — ^For a conspiracy to disturb a dis- 
senting congregation, 2 Chit. Crim. L. 29. 

For a riotous assembly with cutlasses, &c., breaking into a room, part of 
a warehouse, making a noise therein, and assaulting divers persons there, 
and beating and wounding them, and breaking to pieces the furniture, &c., 

2 Chit. Crim. L. 502. 

For sending or delivering challenges, whether in writing or verbally, 3 
Chit. Crim. L. 848 to 862. 

For challenging a magistrate, 6 Went. Prec. 461 ; 3 Chit. Crim.L. 850, 
Against a magistrate for challenging another magistrate, Cro. C. C. 121 ; 

3 Chit. Crim. L. 855. 

Offences against Public Trade. — ^For a conspiracy to raise the price of 
salt, Cro. C. C. 150; 3 Chit. Crim. L. 1164. 

For spreading rumours respecting hops, with intent to raise the price in 
the market, and to prevent the dealers from selling, &c.. Rex v. Wadding- 
ton, 1 East, 143 ; 2 Chit. Crim. L. 527. 

*For forestalling, regrating, and engrossing, (indictments,) Arch. p«oQ«n 
PI. & Ev. C. C. 613, 8th ed. L ^»^J 

For a conspiracy to ruin gunmakers in their trade, making riots before 
their house and shop, seducing their workmen to leave their employ, 
snaking declarations of ill-will towards them, threatening bodily injury 
to their agent, and attempting to do him bodily harm, 6 Went. Prec. 439. 

For a conspiracy to ruin a player in his profession, by making a riot in 
Covent Garden Theatre, preventing the performance of a play in which he 
was to act, and obliging the manager against his will to come on the stage 
and discharge him, 6 Went. Prec. 443 ; 2 Chit. Crim. L. 494. 
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No. 19. 

SubpoBoa to answer a Criminal Information. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Claeen, Defender of the Faith : To J. S. — We commaDd 70U, 
that laying aside all excuses and pretences whatsoever, you be and appear 
in our court, before us, at Westminster, on — »-, to answer to us of such 
matters and things as shall then and there be objected against you on our 
behalf; and further do and receive all those things which our said court 
shall then order concerning you ; and this you are not to omit under the 
penalty of one hundred pounds to be levied upon your goods and chattels, 
lands and tenements, if you shall make default in the premises. Witness, 

Thomas Lord Denman, at Westminster, the ^.^^ day of , in the 

year of our reign. 

By the Court, 

Robinson. 

(Indorsement) 

Charles Francis Robinson, Esq., coroner and attorney of our Lady the 
Glueen, in the court of our said Lady the Queen, before the Clueen herself, 
for our said Lady the Clueen prosecuteth this writ against the within-named 
J. S., upon an information exhibited against him by the said Charles Fran- 
cis Robinson in the said court for certain misdemeanors. 

j*284] •(Indorsement where the Information is filed by the Attorney-General, ex officio.) 

Sir Frederick Pollock, Knt., Attorney-General of our Lady the Gueen, 
for our said Lady the Clueen prosecuteth this writ against the within-named 
J. S., upon an information exhibited against him by the said Attorney- 
Greneral in the court of our said Lady the Queen, before the Clueen herself, 
for certain misdemeanors. 



No. 20. 



Affidavit of Service of Subpcena. 

In the Queen's Bench. 

Yorkshire* — ^The Clueen against J. S. 

I. K., Clerk to J. C, of &c., gentleman, maketh oath and saith, that he, 
this deponent, did on the — day of instant, personally (a) serve J. S., 

(a) If the service was not personal, (which is unnecessary,) the form of affidavit will 
be as follows : 

** That he, this deponent, did, on &c., serve J. S., of Ace, merchant, the above-named 
defendant, with a true copy of the writ of subpcsna hereunto annexed, and of the indorse- 
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of — , ["merchant], the above named defendant, with a true copy of the 
writ of subpoena hereunto annexed, and of the indoreement thereon, and that 
he this deponent did at the same time shew to the said J. S. the said origi- 
nal writ of subpoena and indorsement. 

Sworn, &c. I, K. 



»No. 21. [♦286] 

Another Form of Affidavit of Service of Sabpoena (not annexing the Writ to the Affidavit) 
In the Clueen's Bench. 

Kent. — The Clueen against J. S. 

I. K., clerk to J. C, of &c., gentleman, maketh oath and saith, that he, 

this deponent did on the day of — instant, personally serve J. 8. 

of , ["merchant], the above-named defendant, with a true copy of the 

writ of suopcBna in this prosecution, and of the indorsement thereon, which 
said writ of subpoena appeared to this deponent to be regularly issued out of 
and under the seal of this honourable court ; and a true copy of which said 
writ of subpoena, and of the indorsement thereon is hereunto annexed. [^If 
the service was not personal, omit the word ^ personally ,** and go on Mt/«,] 
" by delivering such first-mentioned true copy of the said writ and indorse- 
ment to, and leaving the same with, the [wife, or son, or servant, as the 
ease may be^ of the said J. S., at his place of residence, situate at ; 

and that he, this deponent, did at the same time shew to the said [wife, 
&c.] of the said J. S. the said original writ of subpoena and indorsement. 

Sworn, &c. I. K. 



No. 22. 



Attachment for not appearing to a Criminal Information. 

Victoria, by the grace of God of the United Kingdom of Great Britain and 
Ireland Clueen, Defender of the Faith, to the Sheriffof — , greeting:— 
We command you, that you do pot forbear by reason of any liberty in your 
bailiwick, but that you attach J. S., so that you may have his body before 
us, at Westminster, on , to answer to us concerning certain misde- 

meanors whereof he is impeached ; and have you then and there this writ. 
Witness, Thomas Lord Denman, at Westminster, the — day of — i 

in the year of our reign. 

By the Court, 

Robinson. 

ment thereon, by delivering sacb true copy to and leaviogthe same with the wife [or son, 

or servant, &.c.,] of .the said J. S., at his place of residence, situate at ; and that he, 

this deponent, did at the same time shew to the said [wife, &c.] of the said J. S. the 
nid original writ of subpoena and indorsement. 
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[•286] ♦No. 28. 

Notice to Defendant to appear and plead to an InfensatioD pnnroant to the teraui of an 
enlarged Rule, otherwise an Attachment dtc. (See ante, 73.) 

In the Qrueen's Bench. 

The QrUeen against J. S., upon an Information for certain misde- 
meanoiB* 

Take notick that the information in this prosecution was filed this day [or 

on the day of , instant], and that unless the defendant shall 

appear thereto immediately, and plead within four days of the date hereof, 
according to his undertaking in the rule made in this prosecution, on ■ 
in the last term,(a) That her Majesty's Court of Glueen's Bench will be 
moved on ■ next, or so soon after as counsel can be heard for a writ of 
attachment against the defendant for his contempt. Dated this — — day of 

, 18—. 

Yours, &c. 

J.C, 
Solicitor for the prosecutor. 
To J. S., the defendant, and to 
Mr. C. D., his solicitor. 



No. 24. 



Notice to Defendant (in Custody) to appear and plead to an Information pursuant to the 
terms of an enlarged Rule, otherwise an Appearance and Judgment by Defiiult, &c 
(See ante, 74.) 

In the Ctueen's Bench. 

The Ctueen against J. S., upon an Information for certain misde- 
meanors. 

Take notice that the information on this prosecution was filed this day [or 

Qn the— day of instant] and that unless the defendant shall appear 

thereto immediately, and plead within four days from the date hereof, 

according to his undertaking in the rule made in this prosecution, on , 

r*9ft'ri ^^ ^^® ^^ term,(a) an appearance will *be entered for the said 
L J defendant, and judgment signed against him for want of a plea. 

Dated this day of , 18 — . Yours, &c., 

J. C, 
Solicitor for the prosecutor. 
To J. S., the defendant, and to 

Mr. C. D. his solicitor. 

(a) Sometimes a copy is annexed and reiferred to thus, *^ a tcue copy whereof ia here- 
unto annexed,** or ** above written," &c., as the case may be. 



I 
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No. 26. 

Affidavit of Service of Notice. 

In the Ctaeen's Bench. 

The Ctueea against J. S., upon an Information for certain mis- 
demeanors. 

0« P., clerk to J. C, of dbc, the soh'citor for the prosecutor of this infor- 
mation maketh oath and saith, that he, this deponent, did, on the day of 

■ instant, [personally] serve Mr. C. O., the solicitor for the defendant 

in this prosecution, with the notice of which a true copy is hereto annexed. 

ilf the service were not personal, omit the word «< personally" and say •• by 
elivering such notice to, and leaving the same with a clerk [or female ser- 
vant, &>c.] of the said C. D., at his chambers [or dwelling-house] situate 

Sworn, &c. O. P. 



No. 26. 



Notice (with Copy Injfbrmation) to be served on Defendant in Custody parsuaat to 48 

Geo. 3, c 5a(a) 

In the Queen's Bench. 

The Glueen against J. S. 

Take notice that unless you shall, within the space of eight days next 
after the delivery hereof, cause an appearance and plea or demurrer to be 
entered in the Court of *Clueen's Bench to this information, an j-^oqqt 
appearance and plea of not guilty will be entered thereto in your L J 
name, pursuant to the statute in such cases made and provided [and the 
issue to be joined thereon will be tried at the next assizes to be holden in 

and for the county of {by'] Dated this — day of > 18—. 

Yours, &c., 

J. C, 



To Mr. J. S., the defendant. 



Solicitor for the prosecutor. 



No. 27. 



Affidavit of Service of Notice with Copy of Information pursuant to 48 Geo. 3, c. 58. 

In the dueen's Bench. 

' The Clueen against J. S. 
J. C, of &c., Gent., maketh oath and saith, that he did, on the day 

(a) The defendant must be detained in custody upon this prosecution, (ante, 77,) 
o^rwise he must be brought up by habeas corpus and ^ charged with the informatioii.** 
(Ante, 74.) 

(6) Annex to the affidavit a copy of the information. 
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of instant, deliver to the above-named defendant J. S., who was then 

a prisoner in Her Majesty's gaol at ^ a copy of the paper-writing 

hereto annexed (a) with an indorsement thereon to the tenor following (that 
is to say) [copy the notice verbatim.'] 

Sworn, dbc« J. O. 



No. 28. 

Jadgment fat want of a Plea to a Criminal Information. 

And now, that is to say, on in this same term, before our said Lady 

the Clueen, at Westminster, coroeth the said J. S. in his proper person, and 
having heard the said information read, he prayeth a day to answer there- 
unto, until on [Friday dbc.,] and it is granted to him before our said Lady 
the Clueen, at Westminster, the same day is given as well to the said Char- 
les Francis Robinson, who prosecuteth for our said Lady the Clueen in this 
r*Mft1 ^^*^» *' *^ ^^® *^^^ ^* ®' ^^ which said [Friday, dkc.,] before 
L ^ our said Lady the Clueen at Westminster, cometh the said C. F. R, 
who for our said Lady the Clueen in this behalf prosecuteth in his proper 
person. And the said J. S. upon the fourth day of pleading, although 
being solemnly called to answer, doth not come^ nor doih he say anything 
in bar or in abatement of the said information, nor doth he in any manner 
answer to the said information, or to the premises in the said information 
specified, above charged upon him. Wherefore our said Lady the Clueen 
remaineth against him the said J. S. without defence in this behalf; where- 
upon all and singular the premises being seen and fully understood by the 
court of our said Lady the Clueen now here, it is considered and adjudged 
by the said court here, that he the said J. S. be convicted of the offences 
aforesaid, and that he be taken, and so forth. 
N. B. The sabeequent ^naZ jadg^ment (after sentence pronounced) is as follows .— 
And hereupon afterwards (to wit) on , in this same term, before our 
said Lady the Clueen, at Westminster, the said J. S. being present here in 
court [or «• being brought here into court in custody of the sheriff of —, 
by virtue of a writ of habeas corpus,*' or " in custody of the keeper of the 
Clueen's prison by virtue of a rule of this court," as the case may be;'] 
It is considered and adjudged by the said court here that he the said J. S. 
for his offences aforesaid [be fined or imprisoned, &c., as set forth in the 
judgment rule.] 



No. 29. 



Demurrer to a Criminal Information. — Joinder. — Cur. adv. vult.^ Judgment for the Defen- 

dant ; or for the Crown. 

And now, that is to gay, on , the — day of , in this same 

term, before our said Lady the Clueen at Westminster, cometh the said J. 

(<s) It is better to omit this and give notice of trial after issue joined. (3 Qude, 566.) 
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S., by ', his clerk ia court, and having heard the said information read, 

he says that oar said Lady the Glueen ought not to impeach or implead him 
the said J. S., by reason of the premises in the said information above men- 
tioned and specified, because he says that the said information and the 
matters therein contained are not sufficient in law, and that he need not nor 
is he obliged by the law of the land to answer thereto, and •this he p^^ogA-i 
is ready to verify. Wherefore and because of the insufficiency of L J 
the said information the said J. S. prays judgment, and that he may be 
dismissed and discharged by the court here, of and from the premises 
above charged upon him in form aforesaid. 

Joinder in Demurrer.'] — And the said coroner and attorney of our said 
Lady the Ctueen, for our said Lady the Clueen, saith that the said information 
and the matters therein contained are sufficient in law, and this the said 
coroner and attorney of our said Lady the Ctueen, for our said Lady the 
Ctueen, is ready to verify and prove as the court shall award. Wherefore, 
inasmuch as th(@ said J. S. hath not answered to the said information, nor 
in anywise denied the matters therein contained, he the said coroner and 
attorney of our said Lady the Ctueen, for our said Lady the Ctueen, prayeth 
judgment, and that the said J. S. may be convicted of the premises above 
charged upon him in the said information. 

Cur. ad. vult.] — And because the court of our said Lady the now Ctueen 
here is not yet advised about giving their judgment of and concerning the 
premises aforesaid, a day is therefore given as well to the said C. F. R., 
who for our said Lady the Ctueen in this behalf prosecuteth, as to the said 
J. S., until on [Monday, &c.] before our said Lady the Ctueen, whereso- 
ever she shall then be in England, to hear their judgn^ent thereupon, for 
that the said court of our said Lady the Ctueen now here is not as yet 
advised thereupon. At which time (to wit) on [Monday, &c.] before our 
said Lady the Ctueen at Westminster, come as well the said C. F. R., who 
for our said Lady the Ctueen in this behalf prosecuteth, as the said J. S. 
by his clerk in court aforesaid. And because the court of our said Lady 
the Ctueen now here is not as yet advised about giving their judgment of 
and concerning the premises aforesaid, a day is therefore further given, as 
well to the said C. F. R., who for our said Lady the Ctueen in this behalf 
prosecuteth, as to the said J. S., until on [Wednesday, &c.] before our said 
Lady the ftueen, wheresoever she shall then be in England, to hear their 
judgment thereupon, for that the said court of our said Lady the Ctueen 
now here is not advised thereupon. 

Judgment.] — ^At which time (to wit) on [Wednesday, &c.] before our 
said Lady the Ctueen, at Westminster, come as well the said C. F. R., for 
our said Lady the Ctueen, in this behalf prosecuteth, as the said J. S. by 
his clerk in court aforesaid. Whereupon all and singular the *pre- p^oQll 
mises being seen and fully understood by the court of our said L -» 
Lady the Ctueen now here, upon mature deliberation thereupon had, it is 
considered and adjudged by the said court here,* That the said information 
and the matters therein contained are not sufficient in law ; it is thereupon 
considered and adjudged that the said J. S. be dismissed and discharged 
hy the said court here, of and from the premises above charged upon him, 
and that he the said J. S. do depart hence without any day in this behalf." 
{y the judgment be for the Crown, the form {from the asterisk) is as 
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foUow$ : — '^That the said inforniation, and tbe matters therein contained, 
ore sufficient in law ; it is thereupon considered and adjudged that the 
said J. S. be convicted of the oflences aforesaid, and that he be taken, and 
so forth." 

FVhm aentince U pr&nouneed upon the defendant^ a final judgtneni u 
entered on the roll in the eame manner and form as cfier a verdict or judg- 
ment by default. {See ante. No. 28 ; poet^ No. 53.) 



No. 30. 

Pleaof-NotGuillf." 
Of — — term, in the year of Glueen Victoria. 

And now (that is to say) on(a) , the day of • 1 

in this same term, before our said Lady the Glueen at West- 

The Queen. ^ mjnster, cometh the said J. S. by ^[his clerk in court [or <*io 

his own proper person,"] and having heard the said information read, he 
saith that he is not guilty thereof. And hereupon he putteth himself upon 
the country. 

Amt'/t/er.]— And the said coroner and attorney of our said Lady the 
duee'n, for our said Lady the Glueen, doth the like. 



J. 8. 



[♦292] ♦No, 31. 

IcHRie where the Infarmation was filed in the same Term. 

Pleas before our Lady the Glueen at Westminster, of [Hilary] Term, in 

the year of the reign of our Sovereign Lady Victoria, by the grace 

of God of the United Kingdom of Great Britain and Ireland Q^ueen, 
Defender of the Faith. 

Amongst the Pleas of the Glueen, ^— . Roll. 

Surrey, ^ Be it remembered. That Charles Francis Robinson, 
I Esquire, coroner, and attorney of our present Sovereign 
^SSisoftwi I ^^^y *^® Glueen, who for our said Lady the Glueen in thii 
Term, No.— J behalf prosecuteth, in his proper person cometh here into 
the court of our said Lady the Glueen, before the Glueen herself at West- 
minster, on [Friday, the 11th day of January] in this same term, and for 
our said Lady the Glueen bringeth into the court of our said Lady the 
Glueen, before the Glueen herself now here, a certain information against J. 

S., late of , [gentleman,] which said information followeth in these 

words (that is to say :) Surrey. — Be it remembered that [Aere copy the 

(a) Uioaliy the first day of the term in, or as of which the defendant pleads. 
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inforfnation verbatim to the end^ and then go on to award process thus ;] 
wherefore the sheriflfof the said county of Surrey is commanded that he do 
not forbear, hy reason of any liberty in his bailiwick, but that he cause him 
to come to answer to our said Lady the Clueen touching and concerning the 
premises aforesaid. 

And now (that is to say) on the same day [Friday, the 1 1th day of 
January ,3 in this same term, before our said Lady the Clueen at West- 

minster, cometh the said J. S. by ^ his clerk in court, and having 

heard the said information read, he saith that he is not guilty thereof; and 
hereupon he putteth himself upon the country. And the said coroner and 
attorney of our said Lady the Glueen, for our said Lady the p,ueen, doth 
the like ; therefore let a jury thereupon come before our said Lady the 

Q,aeen on(a) , wheresoever she shall then be in England, by whom 

the truth of the matter may be the better known, and who are not of 
the kindred of the said J. S., to try upon their oath whether the said J. S. 
be guilty of the premises aforesaid or not ; because as well the said C. F. 
R. who for our said ♦Lady the Clueen in this behalf prosecuteth, as p^ooqi 
the said J. S., have thereupon put themselves upon the same jury, L J 
the same day is given as well to the said C. F. R. who for our said Lady 
the Clueen in this behalf prosecuteth, as to the said J. S. 



No. 32. 

Issue where the Information was filed in a previous Term. 

Pleas before oar Lady the Clueen at Westminster, of [Hilary] Term, in 
the ■ year of the reign of our Sovereign Lady Victoria, by the grace 

of God of the United Kingdont of Great Britain and Ireland Queen, 
Defender of the Faith. 

Amongst the pleas of the Glueen, Roll. 

Staffbrdshtre,'^ Be it rememembered, That Charles Francis Robinson, 
! Esquire, coroner and attorney of our present Sovereign 
forSau?ns*^o?iart | ^^^Y *^® Clueen, who for our said Lady the Clueen in this 
Term, No.—. J behalf prosecuteth, in his proper person came here into 
the court of our said Lady the Clueen, before the Clueen herself at West- 
minster, on [Tuesday the 2nd day of November in Michaelmas] term last 
past, and for our said Lady the Queen brought into the court of our said 
Lady the Clueen before the Clueen herself then there, a certain information 

ags^inst J. S., late of, [gentleman,] which said information followeth 

in these words (that is to say :) Staffordshire. — Be it remembered [here 
copy the information verbatim to the end, and then go on to state the 
award of process thus:"] wherefore the Sheriff of the said county of Staf- 
ford was commanded that he should not forbear by reason of any liberty in 

(s) The return day of the venire ; usually the last day of the term preceding; the trial. 
July, 1847.-^4 
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his bailiwick, but that he should caase him to come to answer to oar said 
Lady the Clueea touching and concerning the premises aforesaid. 

And now (that is to say^ on [Friday, the 11th day of lanuary,] in this 
same term, before our saia Lady the Glueen, at Westminster, cometh ths 

said J. S. by ^ his clerk in court, and having heard the said information 

read, he saith that he is not guihy thereof ; and hereupon he putteth himself 
upon the country. And the said coroner and attorney of our said Lady the 
dueen, for our said Lady the Clueen, doth the like ; therefore let a jury 

thereupon come before our said Lady the Clueen on (a) , wheresoever 

rn^QATi ®^® ^^y^^^ *lhen be in England, by whom the truth of the matter 
t- -* may be better known, and Avho are not of the kindred of the said 
J. S., to try upon their oath whether the said J. S. be guilty of the premises 
aforesaid or not ; because as well the said C. F. R., who for our said Lady 
the Clueen in this behalf prosecuteth, as the «aid J. S., have thereupon put 
themselves upon the same jury, the same day is given as well to the said 
C. F. R., who for our said Lady the Queen in this behalf prosecuteih, as 
to the said J. S. 



No. 33. 
Record of Niti Priai. 

Copy the issue verbatim tu ante, Nos. 31 ^ 32, then go on thus:^ 

At which time, to wit, on{6) , before our said Lady the Glueen at 

Westminster, come as well the said C. F. R., who for our said Lady the 
Clueen in this behalf prosecuteth, as the said J. S. by his clerk in court 

aforesaid, and the sheriflT of the said county of hath returned the 

names of twelve jurors, none of whom come to try in form aforesaid ; there- 
fore the sheriff of the said county of is commanded that he do not 

forbear, by reason of any liberty in his bailiwick, but that he distrain the 
bodies of the jurors aforesaid, by all their lands and chattels in his baili- 
wick, so that neither they, nor any one for them, do put their hands to the 
same, until he shall have another command from our said Lady the Queen 
for that purpose ; and that he answer to our said Lady the Queen for the 
issues thereof, so that he may have their bodies before our said Lady the 

Queen on(c) , wheresoever she shall then be in England, or before the 

justices of our said Lady the Queen assigned to hold the assizes in and for 

the said county of , if they shall come before that time (that is to say,) 

on(c?) [Monday, the day of , at in the said county,] 

according to the form of the statute in such case made and provided, to try 
upon their oath whether the said J. S. be guilty of the premises aforesaid 
or not, in default of the jurors aforesaid who came not to try in form afore- 

(a) The return day of the venire ; usually the last day of the term preceding the trial 
(6) The return day of the venire. 

(c) The return day of tiie distringas ; usually the first day of the term next after the 
trial. 

(cQ The commission day at the assizes. 



APPBNDIZ A. 211 

said ; therefore let the sheriff of the said county of — — » *haTe the p*205l 
bodies of the jurors aforesaid accordingly to try in form aforesaid : L -* 
the same day is given as well to the said C. F. R, who for our said Lady 
the Clueen in this behalf prosecutetb, as to the said J* S. 



No. 34. 

Venire. 



Victoria, by the grace of God, of the United Kingdom of Great Britain 

and Ireland Clueen, Defender of the Faith, to the sheriff of greeting. 

We command you, that [you do not forbear by reason of any liberty in 
your bailiwick, but that(a)] you cause to come before us, on{b) — , 
wheresoever we shall then be in England, twelve good and lawful men of 
the body of your county qualified according to law, by whom the truth of 
the matter may be better known, and who are not of the kindred of J. S., 
late of — — , gentleman, to try upon their oath whether the said J. S. be 
guilty of certain misdemeanors whereof he is impeached or not ; because as 
well Charles Francis Robinson, Esq., our coroner and attorney in our court 
before us, who for us in this behalf prosecuteth, as the said J. S., have 
thereupon severally put themselves upon the said jury; and have you then 
there the names of the said jurors and this writ. Witness, Thomas Lord 

Denman, at Westminster, the(c) day of — i in the year of our 

reign. 

By the court, 

Robinson. 



No. 35. 

Distringas. 

(Common or special jury.) 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and'ireland Clueen, Defender of the Faith, *to the sheriff of — r*296l 
greeting. We command you, that [you do not forbear by reason of L 
any liberty in your bailiwick, but that((i)] you distrain the bodies of the 
several persons named in the panel annexed to this writ [or^ if the jury be 
special^ say, " that you distrain A. B., of &c., Esq., C. D., of &c., mer- 
chant," inserting the names and descriptions of the twenty-four special 

(«) The non^mittas daase should not be inserted when the writ is directed to the 
■h^riffs of London, or of any other city. 

(6) Any day in term time before the trial; usually the last day of the preceding 
term. 

(c) The date of defendant's plea.— There must be fifteen days exclusive between the 
teste and return of the writ. (1 Gude, 53.) 

{d) See note (a) to form of Venire, No. 34. 
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jufWM aeeordmg to the Moiter^M Kf/«] being the jarois summoned in ear 
court before us, between us and J. S., late of Ac,, by all their lands and 
chattels in your baiKwiek, so that neither they, nor any one for them, do 
put their handa to the same, nntil you shall have another command from 
as for that purpose ; and that you answer to us for the issues thereof, so 
that you may hare their bodies before us on(e) , wheresoever we shall 

then be in England, or before our justices assigned to hold the assizes in 
and for our county of — , if they shall come before that time (that is to 

say,) on(/) — the — day of — next, at , in your coanty [j^ 

the trial i$ to be had in London or Middlesex eay^ •« or before our right 
trusty and beloved Thomas Lord Denman, our Chief Justice assigned to 
hold pleas in our court before us, if he shall come before that time (that is 

to say,) on(^) — the day of — next, « at the Guildhall of and 

within our city of London' or *at Westminster, in our county of Middlesex 
in the great hall of pleas there,* ''] according to the form of the statute in 
such case made and provided, to try upon their oath whether the said J. S. 
be guilty of certain misdemeanors whereof he is impeached or not ; and to 
hear their judgment for their many defaults : and have you then and there 

this writ. Witness, Thomas Lord Denman, at Westminster, the(A) 

day of — — , in the year ©four reign. 

By the court, 

Robinson'. 

By the controlment of term, roll : 

Indorsed^ "This writ is allowed, in rolled, and delivered of record before our 
Lady the Uueen at Westminster, the term and roll within written.'* 



f*2«7] *No. 36. 

AtComejr^Senerarfl Warrant of Nisi Prios. 

Surrey* 7 Lrt a record of nisi prius be made up between our Sovereign 
5 Lady the Clueen and J. S., late of &c., for certain ndsdemeanoff 
mrhereof he is impeached. 

By the controlment of term, in the 

year of Clueen Victoria, the 

roll. 

O. B. B., clerk in court for the F. Pollock. 

prosecutor [or defendant.] 

(e) Some day in term time after the intended trial, usually the first day of the next 
term. There must be fifteen days between the teste and return of this writ^ (1 Gude, 54.) 
(/) The commission day at the assizes. 
ig) The first day of the particular sittings. (A) The return day of the renire. 
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No. 37. 

Attorney.Geiienl*8 Wamnt ftr a TtliM. 

Surrey. ) Sim Frederick Pollock, Knt,, AtUNrney-Qeneral of oor prevent 
\ Sovereign Lady the Queen, [for our said Lady the Clueen] prays: 
9L:iale» de circumitantibua to be granted by the court here, according to ther 
form of the statute in such case made and provided, for the trial of the issii^ 
^pr issues^ joined between our said Lady the Claeea and J. S., late o( 
, for certain misdemeanors whereof he is impeached, lest the jury to be^ 
taJcea in this behalf do remaia untaken for default of jurors. 

By the controlment of —9— te;(m^ in thfii 
— y^w of Q.iieeo Victoria, the 1 ' . 
roU. 
G. B. B., clerk in court for tho F. Poxxogk. 

prosecutor [or de&ndant.] 



No. 38. 

SabpoBoa ad testifieandom, 

Victoria, by the grace of God of the United KingdQii^ of Great BritaJA 
and Ireland Glueen, Defender of the Faith, to [names of untne$»e9 not 
exceeding four^ and to every of th^ro* greeting. We command you, and 
every of you, that, laying aside all excuses and pretences whatsoever, you 
and every of you personally be and appear before our justices assigned 

to hold the assizes in and for our county of , on the day of 

, at , in our said *county, there to testify the truth on our p^ooQT 

behalf against J. S., upon an information for certain misdemeanors L -* 
whereof he is impeached ; and so from day to day till the said information 
be tried. And this you or any of you are not to omit under the penally of 
one hundred pounds, to be levied on the goods and chattels, lands and tene- 
ments of such of you as shall fail herein. Witness, Thomas Lord Denman, 

at Westminster, the day of , in the ^— year of our reign. 

By the Court, 

ROBINSOK. 

N. B. — Where the $ubposna is for tht defendant^ it must he « to testify 
the truth between us and J. S,^ upon an information for- certain misde- 
meanors whereof he is impeached, on behalf of the said J. S. ; and so 
from day to day until the said information be tried ; and this" [fi'C'^ <i^ 
o6ove.] 
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No. 39. 

Sabpcnm daoet teenm. 

ViOTOBiA, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith, to A. B., greeting. We com- 
mand you, that, laying aside all excuses and pretences whatsoever, you per- 
sonally be and appear before our justices assigned to hold the assizes in and 

for our county of — , on the day of — , at , in our said 

county, there to testify the truth on our behalf against J. S., upon an infor- 
mation for certain misdemeanors whereof he is impeached, and so from day 
to day until the said information be tried ; and that you do bring with yon, 
and produce at the time and place aforesaid, [here describe ehortly the deed 
or documents required to he produced^"] in order that the same may be given 
in evidence on our behalf against the said J. S., upon the trial of the said 
information, and this you are not to omit under the penalty of one hundred 
pounds, to be levied on your goods and chattels, lands and tenements, if 
you shall fail herein. Witness, Thomas Lord Denman, at Westminster, 

the day of—, in the — year of our reign. 

By the court, 

Robinson. 

N. B.— If the subpcBna be issued on behalf of the defendant, see note to 
No. 38, supra, it may contain four names. 



[•299] *No. 40. 

Petition fbr a License to employ Queen's Coo^flcl on behalf of the Defendant 

To the Clueen's most excellent Majesty. 

The humble petition of J. S. of—, Gent. 
Sheweth, 
That in last ■ term a criminal information was granted by your 

Majesty's Court of Glueen*s Bench [or " was exhibited by Sir Frederick 
Pollock, Knt., your Majesty's Attorney-General," against your petitioner 
for [here state shortly the nature of the offence alleged to have been com" 
mitted by the petitioner f] to which information your petitioner has appeared 
and pleaded, [or say, " to which information your petitioner is required to 

appear and plead as of this present term ;"] and your petitioner being 

desirous of having the assistance of F. T., Esq., one of your majesty's 

counsel learned in the law, who may be very useful to your petitioner on 

the trial of the said information, and other proceedings relating thereto,. 

Your petitioner therefore humbly prays that your Majesty would be 

graciously pleased to grant your royal license and dispensation for 

the said F. T., Esq., to be of counsel for your petitioner on the trial 

of the said information and other proceedings relating thereto ; and 

your petitioner as in obedience and duty bound shall ever pray,&G. 
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No. 41. 

License for Queen's Counsel to plead for a Defendant 

Victoria, R. 

Whereas J. S., of, &c., gentleman, hath, by his petition, humbly repre- 
sented unto us, that [recite allegations in the petition] the petitioner hath 
therefore hunably prayed as that [recite prayer of the petition ;] We, being 
graciously pleased to condescend to his request, do accordingly, by these 
presents, dispense with the said F. T., Esq., and grant him our royal 
license to be of counsel for the petitioner in the said prosecution, as often 
as there shall be occasion. Given at our court of St. James's, the — - day 

of » in the year of our reign. 

By her Majesty's command, 

[Signature of Secretary of State.] 



*No. 42. [#300] 

Postea in London or Middlesex — Special Jury with a Tales. 

Afterwards, on the day and at the place last within contained, before 
the within-named Thomas Lord Denraan, Chief Justice of our Lady the 
Q.ueen assigned to hold pleas before the Clueen herself, the Hon. Thomas 
Denman being associated to the said Chief Justice according to the form of 
the statute in such case made and provided, comes as well the within-named 
Charles Francis Robinson, Esq., who for our said Lady the Clueen in this 
behalf prosecuteth in his proper person, as the within-named J. S. by his 
clerk in court within mentioned ; and the jurors of the jury within men- 
tioned being called,(a) some of them, to wit, A. B., of &c., merchant, [here 
insert names and descriptions of such special jurymen as appeared], come 
and are sworn upon the said jury, and because the rest of the jurors of the 
said jury do not appear, therefore others of the bystanders named and 
approved for that purpose by the sheriffs of the said city of London, [or «« by 
the sheriff of the said county of Middlesex," as the case may be], at the 
request of Sir Frederick Pollock, Knt., attorney-general of our said Lady 
the Clueen, by the command of the said Chief Justice, [or "justices," if at 
the assizes], are newly appointed, whose names are added to the panel 
according to the form of the statute in such case made and provided, which 
said jurors so newly appointed, (to wit,) O. P., of &c., grocer, [names and 
descriptions of the talesmen,] being called, likewise come and are also 
sworn upon the said jury, whereupon public proclamation is made here in 
court for our said Lady the Clueen, as the custom is, that if there be any 
one who will inform the aforesaid Chief Justice, the dueen's serjeant-at- 
law, the dueen's attorney-general, or the jurors of the jury aforesaid, con- 
cerning the matters within contained, be should come forth and should be 
heard ; and hereupon T. J, P., Esq., one of the counsel of our said Lady 

(a) If the jury were common, see the next precedent 
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the dueen learned in the law, [or T. M., Esq., a counsel learned in the 
law,] ofiereth himself on behalf of our said Lady the Glueen to do th is ; 
whereupon the court here proceedeth to the taking of the inquest aforesaid, 
as well by the jurors aforesaid first impannelled and sworn as by the other 
r*30n J""^" "^^ ^®'® appearing, who, together with the ♦jurors aforesaid 
I- J first impannelled and sworn,* being chosen, tried, and sworn to speak 
the truth touching and concerning the matters within contained, say upon 
their oath that the said J. S. is guilty of the premises charged upon him in 
and by the said information, in manner and form as in and by the said infor- 
mation is within alleged against him. [Or thus^ «* say upon their oath 
that the said J. S. is not guilty of the premises within specified and charged 
upon him in and by the said information, in manner and form as the said 
J. S. hath by pleading for himself within alleged." Or thus^ «( say upon 
their oath that the said J. S. is not guilty of the premises in the first, second, 
and third counts of the information within specified and charged upon him, 
in manner and form as the said J. S. hath by pleading for himself within 
alleged ; and the jurors aforesaid, upon their oath aforesaid, further say, 
that the said J. S. is guilty of the premises charged upon him in and by the 
fourth, fifth, and sixth counts of the said information, in manner and form 
as in and by the said fourth, fifth and sixth counts of the said information is 
within alleged against him,"] 



No. 43. 

Postea at the Assises — Common Jury. 

Afterwards, on the day and at the place last within contained, before 
the Right Hon. Thomas Lord Denman, Chief Justice assigned to hold pleas 
before the Queen herself, and the Hon. Sir C. D., Knt., one of the justices 
of our said Lady the Q,ueen assigned to hold pleas before the Glueen herself, 
[or " one of the justices of our said Lady the ftueen of the Bench," or 
«« one of the Barons of the Exchequer of our said Lady the Glueen," as the 
case may be,'] justices of our said Lady the Gldeen assigned to hold the 

assizes in and for the county of within mentioned, according to the 

form of the statute in such case made and provided, come as well the with- 
in-named Charles Francis Robinson, Esq., who for our said Lady the Glueen 
in this behalf prosecuteth in his proper person, as the within named J. S. 
by his clerk in court within mentioned ; and the jurors of the jury within 
mentioned being called,(a) and drawn out of the panel according to the 
r*302l ^^"^^ ^^ ^^® *statute in such case made and provided, come and are 
L -' sworn upon the said jury ; whereupon public proclamation is made 
here in cburt for our said Lady the Glueen, as the custom is, that if there 
be any one who will inform the aforesaid justices of assize, the Glueen's 
serjeant-at-law, the Glueen's attorney-general, or the jurors of the jury 
aforesaid, concerning the matters within contained, he should come forth 

(a) If the jury were special, see the preoedin|r precedent 
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and should be heard ; and hereupon J. W. Esq., a counsel learned in the 
law, Q>r ««one of the counsel of our said Lady the Queen learned in the 
law,"3 offereth himself on be half of our said Lady the Clueen to do this; where- 
upon the court here proceedeth to the taking of the inquest aforesaid by the 
j urors aforesaid now here appearing for the purpose aforesaid, who being 
chosen, tried, and sworn to speak the truth touching and concerning the 
matters within contained, say upon their oath that the said J. S. is guilty 
of the premises charged upon him in and by the said information, in 
manner and form as in and by the said information is within alleged 
against him. [Or thus^ "say upon their oath, that the said J. S. is 
not guilty of the premises within specified and charged upon him in and 
by the said information, in manner and form as the said J. S. hath by plead- 
ing for himself within alleged." Or thus, "say upon their oath, that the' 
said J. S. is not guilty of the premises in the tirst and third couiits of the 
iaformation within specified and charged upon him, in manner and form as 
the said J. S. hath by pleading for himself within alleged ; and the jurors 
aforesaid, upon their oath aforesaid, further say that the said J. S. is guilty 
of the premises charged upon him in and by the second count of the said 
information, in manner and form as in and by the said second count of the 
said information is within alleged against him."] 



No. 44. 

Jadgment after Verdict fi>r the Defendant or for the Crown. 

Copy the record of Nisi Priua^ which includes the issue and award of 
jury process^ ^c, then go on thus : — 

At which time, to wit, on , [the day the writ of distringas is made 

returnable in banc,'] come as well the said Charles Francis Robinson, Esq., 
who for our said Lady *the Clueen in this behalf prosecuteth, in his r*QAo-] 
proper person, as the said J. S. by his clerk in court aforesaid ; and L -^ 
the aforesaidT Chief Justice for "justices of assize,"] before whom the said 
issues were tried, hath sent here his record had before him, [or " have sent 
here their record had before them,"2 in these words, (that is to say), [copy 
the postea verbatim;'] whereupon all and singular the premises being seen 
and fully understood by the court of our said Lady the Clueen now here, it 
is considered and adjudged by the said court here "that he the said 
J. S. do depart hence without day in this behalf," if the verdict be 
not guilty ; otherwise the judgment is, " that the said J, S. be taken and 
so forth." 

N. B. — For form of ^na/ judgment against the defendant see post, No. 
53, p, 308. 



tl8 OOLB ON ORIMIHAL IH VO E M AT 10 M ■, BTC. 

No. 46. 

Certificate of Conviction for Judge's Warrant to apprehend the defendant. 

£ngland. 

I do hereby certify, that in term last aQ information was exhibited in 

her Majesty's Court of Queen's Bench at Westminster, by her Majesty's 
then attorney-general, [or "by the coroner and attorney of the said court,"} 

against J. S., late of , in the county of , printer, for [wickedly and 

maliciously composing, printing, and publishing certain seditious and scan- 
dalous libels of and concerning the administration of the laws of this realm. 

on the day of , in the year , at aforesaid, against the 

peace, &c.]; and I further certify, that the said J. S. did afterwards appear 
and plead to the said information, and at the last assizes held in and for the 

county of was by a [special] jury of the country found guilty of the 

offence therein charged upon him; and that the said J. S. is not under any 
recognizance to appear in the said Court of Clueen's Bench to receive the 

judgment of the said court for his said offence. Dated the day ctf 

, 18 — G. B. B. 

4 Crown Office. 



[•304] ♦No. 46. 

Judge^B Warrant after a Conviction to apprehend a Defendant to receive Judgment 

England (to wit.) 

Whereas it is certified to me by one of the clerks in the 

Crown Office that J. S., late of , in the county of ^ 

printer, stands charged by information filed against him in the 

Court of ftueen's Bench, of term last, with [wickedly and 

maliciously composing, printing, and publishing certain sedi- 
(l. 8.) tious and scandalous libels of and concerning the administra- 
tion of the laws of this realm, on the day of , in the 

J. Patteson. year , at , aforesaid, against the peace, &c.] ; To 

which said information the said J. S. appeared and pleaded, 
and was thereupon tried at the last assizes held in and for the 
county of — , when he was found guilty of the offence there- 
in charged upon him ; and it is further certified that the said 
J. S. is not under any recognizance to appear in the said court 
to receive the judgment of the said court for his said offence : 

These are therefore to will and require, and in her Majesty's name strictly 
to charge and command you, and every of you, on sight hereof, to appre- 
hend and take the body of the said J. S., and if he shall be apprehended in 
term time to bring him intoTier Majesty's Court of Ctueen's Bench at West- 
minster, to receive the judgment of the said court for his said offence ; or if 
he shall be apprehended in vacation, forthwith to convey him to the common 
gaol of the county, city or place where he shall be apprehended by virtue 
hereof, there to remain without bail or mainprize until he shall be from 
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thence discharged by doe coarse of law ; hereof fail not at your peri]. 

Given under my hand and seal this day of , in the year of our 

Lord 



To A. B., gent., my tipstaff*, and 
to all chief and petty constables, 
headboroughs, and tithingmen, 
and all others whom these may 
concern. 



•No. 47. [*306] 

Capias pro fine. 

Victoria, by the grace of God of the United Kingdom of Great Britain 

and Ireland, Clueen, Defender of the Faith, to the sheriff' of , greeting. 

We command you, that you do not forbear, by reason of any liberty in your 
bailiwick, but that you take J. S., of, &c., gent., if he shall be found in your 
bailiwick, and him safely keep so that you may have his body before us on 

, wheresoever we shall then be in England, to satisfy us concerning 

his redemption, by reason of certain misdemeanors whereof he is impeached, 
and thereupon by a jury of the country taken between us and the said J. S., 
[or " by his own default," if the judgment were by default], he stands 
convicted as in our said court before us it appears upon record, and have 
you then there this writ. * Witness, Thomas Lord Den man, at Westminster, 

the , day of , in the — year of our reign. 

By the Court, 
Indorsed, • Robinsok. 

D. and B., clerks in court for 
the prosecutor. 



No. 48. 

Rocognizanee after Conviction to appear to receive Judgment 

England, 

Be it remembered. That on the day of , in the year of 

the reign of our Sovereign Lady Victoria, by the grace of God of the United 
Kingdom of Great Britain and Ireland, Q^ueen, Defender of the Faith, 
Joseph Styles, of -—.^, printer, A. B.,of&c., Esq., and CD., of &c., gent., 
come before me, J. P., Esq., one of her Majesty's justices of the peace for 

the county of , and acknowledge to owe to our said Lady the Gtueen, 

the several sums following, (that is to say,) the said J. S. the sum of jSIOOO, 
and the said A. B. and C. D. the sum of J6500 each, to be levied upon their 
several goods and chattels, lands and tenements, to her Majesty's use : Upon 
condition, that if the said J. S. shall personally appear in her Majesty's 
Court of Clueen's Bench at Westminster on the fifth day of the next term to 
receive the judgment of the said court *for certain misdemeanors r-^oAftT 
whereof he is impeached, and by a jury of the country [or " by his L J 
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own default*'] conyieted, and shall appear from day to day in the said court, 
and not depart until discharged by the said court, then this recognizance ta 
be void, or else to remain in full force. 

Taken and acknowledged the 
day and year first above said , 
before me, J. P. 



No. 40. 
Notice to Defendant and hie Bail, &a Defendant to appear to receive judgment. 
Id the Queen's Bench. 

Berkshire. — ^The dueen against J. S. 

Take notice, Th9t her Majesty's Court of Clueen's Bench will be moved 

on next, or so soon after as counsel can be heard for the judgment of 

the said court against the defendant for certain misdemeanors whereof he is 
impeached and by a jury of the country for «« by his own default," as the 
ease may be] convicted ; [and that the said defendant will then be called 
upon his recognizance to receive such judgment, and in case he does not 
appear the said court will be moved that his default may be recorded, and 

the said recognizance estreated into the Exchequer.] Dated this day 

of , 18—. 

Yours, &c., J. C. 

Solicitor for the Prosecutor. 
To 7. S., the defendant, and 

also to A. B., of &;c., and C. 

D., of &c., his bail. 



No. 50. 
Notice by Defendant of his intention to appear and receive Judgment 
In the Clueen's Bench. 

Yorkshire. — ^The dueen v. J. 8. 
I HEREBY give you notice, That the above-named defendant, J. S., will 

r#3071 ^° ' ^^® ^^^ °^ instant, #personally be and appear 

L J in open court, in order to receive the judgment of the said court for 
the misdemeanors whereof he stands convicted. Dated this . day of 
— , 18 — . Yours, &c. 

A. B.. 
Solicitor for the said Defendant. 
To Mr. J. C, 
Solicitor for the Prosecution. 
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No. 61. 

Rale of Reference to the Matter. 

[Tuesday]^ the day of in the year of the reign of Claeen 

Victoria. 
(In the Queen's Bencb.) 

Middlesex. — ^The Claeen against J. S. 

Upon reading the several affidavits of [the t^HdaoitiJUtdih, aggravation 
and mitigation]^ and upon hearing counsel on both sides, it is ordered that 
all matters in difierence between the prosecutor and the defendant be 
referred to the coroner and attorney of this court to be finally determined by 
hlin. 

Mr. Sdicitor-General, for the prosecQtor. 
Mr. -— — , for the defendant. 

By the Gourt. 

No. 52. 
Rule of Court made on Sentence being pronounced on the defendants. 

[Tuesday], the day of — , in the — year of the reign of Ctueen 

Victoria. 
(In the Clueen's Bench.) 

MrfJfe«tfa?.— The Ctueen against J. S. and T. R.* 

TflE defendants feeing present here in court, and being by a jury of the 
country convicted of certain misdemeanors in printing and ^publishing, and 
causing to be con4)08ed, printed, and published, a certain scandalous libel 
whereof they are impeached ; upon reading the affidavits of [the defen* 
dants] *and upon hearing Mr. Solicitor-General for the Clueen, it is r«Q^|Q-i 
adjudged and ordered that each of the said defendants, for his L J 
o^nce aforesaid, do pay a fine to our Sovereign Lady the dueen of five 
hundred pounds of lawful money of Great Britain, and be imprisoned for 
the term of two years now next etisuing ; the defendant J. S. in the house 
of C€»rrection in and for the county of Middlesex, and the defendant T. R. 

in the common goal 'in and for the county of , and that each of them, 

the said defendants, do give security for his good behaviour for the space 
of five years, to be computed from and after the end and expiration of the 
said two years, (that is to say) each of them in the sum of five hundred 
pounds, with two sufficent sureties in two hundred and fifty pounds each; 
and the defendant J. S. is now committed to the custody of the keeper of 
the said house of correction in and for the said county of Middlesex, and 
the defendant T. R. to the custody of the keeper of the said common gaol 

in and for the said county of , to be each of them kept in safe custody 

in execution of this judgment, and until he shall have paid the said fine 
and given such security as aforesaid. 

By the Court. 
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No. 53. 

Final Jadgment Its entered on the Roll after sentence. 

After the entry of interlocutory Judgment against the defendant^ as ante 
No. 44, proceeds thus :— 

And hereupon, afterwards (to wit,) on ^ in this same term, before 

our said Lady the Claeen at Westminster, the said J. S, being present here 
in coart, [or ** being brought here into court, in custody of the sheriff of 
, by yirtue of a writ of habeas corpus," or ^ being brought here into 
court in custody of the keeper of the Queen's prison by virtue of a rule of 
this court," Iff /^ ease may be;] It is considered and adjudged by the 
said court here, that he the said J. S., for his offences aforesaid, Qdo pay a 
fine to our Sorereign lady the Ctueen of five hundred pounds of lawful 
money of Great Britain, and be imprisoned for the term of two years, &c. 
dbc., according to the terms of the rule, (See ante, No. 52.)] 



[•809] •No. 64. 

fiacognisance '^ to be of good Behaviour,** or ** to keep the Peace,** for a certain period, 
pursuant to Defendant's Sentence. 

England. 

Bk it remembered. That on the day of ^ in the year of the 

reign of our Sovereign Lady Victoria, by the grace of God of the United 
Kingdom of Great Britain and Ireland dueen, Defender of the Faithi 

Joseph Styles of printer, A. B., of &c., Esq., and C. D. of &c., Gent., 

come before me J. P., Esquire, one of her Majesty's justices of the peace 
for the county of — , and acknowledge to owe to our said Liady the 
Q,ueen the several sums following (that is to say,) the said J. S. the sum of 
dS500, and the said A. B. and C. D. the sum of ^250 each, to be levied upon 
their several goods and chattels, lands and tenements, to her*Majesty's use: 
Upon condition, that if the said J. S. shall personally appear in her Ma- 
jesty's Court of .Ctueen's Bench at Westminster, on the first day of ■ 

term, which will be in the year of our Lord (a)] and in the oaeantime 

["be of good behaviour," or «» keep the peace towards our Sovereign Lady 
the Ctueen, and all her liege subjects, and especially towards E. F." 
according to the sentence"] and shall appear from day to day in the said 
court, and not depart until discharged by the said court, then this recogni- 
zance to be void, or else to remain in full force. 
Taken and acknowledged the 

day and year first above 

written before me, J. P. 

(a) The time when the reoognixance is to expire according to the sentence. 
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aUO WARRANTO INFORMATIONS^ 



FORMS. 



•No. 1. [*310] 

Affidavit fer a Quo Warranto Information against a Burgeaa. 

In the Queen's Bench. 

T. R., of &c., doctor of physic, C. S., of &c., gent., and H. C, of, &c., 
gent., severally make oath and say ; and first this deponent T. R. for 
himself saith, that he has heen for six years last past, and still is, a citizen 
and burgess of the city and borough of Lichfield, and also a councillor and 
one of the council of the said borough, and that he, this deponent, has also 
been for many years and still is an inhabitant householder in the parish of 
St. M., in the said city and borough, and subject and liable to the borough 
rates of the said borough, and to the local jurisdiction of the council thereof; 
and this deponent T. R. further saith that the said city and borough of L. 
is one of the boroughs named in schedule (A.) annexed to the act of Par- 
liament made and passed in the sixth year of the reign of his late Majesty 
King William the Fourth, to provide for the regulation of Municipal Cor- 
porations in England and Wales ; and this deponent T. R. further saith, 
that the motion for an information in the nature of a quo warranto against 

the Rev. G. H., of , in the county of , clerk, to show by what 

authority he claims to exercise the office or franchise of a burgess of the 
city and borough, and to *be a burgess of the same borough, and a p^«t it 
member of the body corporate of the mayor, aldermen, and bur- L J 
gesses of the said city and borough of L., is made at the instance of this 
deponent, T. R., as relator ; and these deponents, C. S. and H. C, for 
themselves say, that they are well acquainted with the above-named G. H., 

and that he the said G. H, resides in the parish of , in the county of 

*- — , at a distance of more than seven miles from the said city And borough 
of L. ; and these deponents, C. S. and H. C, further say, that the said G. 
H. did not on the 31st day of August, in the year 18il, and during the 
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whole of the previous part of that year and during the whole of eacli of the 
two preceding years, occupy any house, warehouse, counting-house, or 
shop within the said city and borough of L., and that the said G. H. was 
not during the period aforesaid an inhabitant householder within the said 
city and borough, or within seren miles thereof; and these deponents, 
C S. and H. C, further say, that they, these deponents, have carefully 
inspected all the assessments and rates made for the relief of the poor of 
the several parishes of St. Mary, St. Michael, and St. Chad, and of the 
parish or place called Lichfield Close, and of that part of the hamlet of 
Pipehill which is within the limits and boundaries of the city and borough 
of L, aforesaid, being all the parishes, places, and hamlets having their own 
overseers and maintaining their own poor respectively within the said city 
and borough during the said period, commencing on the 1st day of January 
in the year 1839, and ending on the 31st day of August in the year 1841, 
and that the name of the said G. B. is not inserted in any of the said assess- 
ments or rates, nor has the said G. H. been rated to the relief of the poor 
in respect of any premises occupied by him within the said city and borough 
during the period last aforesaid ; and these deponents, C. S. and H. C, 
further say, that a certain place called the Friery is the only extra-parochial 
! place within the said city and borough, and that during the said period no 
house, warehouse, counting-house, or shop situate within the said place 
called the Friery was occupied by the said G. H. ; and these deponents, 
C. S. and H. C, further say, that during the said period no house, ware- 
house, counting-house, or shop within the said city and borough hath come 
to the said G. H. by descent, marriage, marriage-settlement, devise or pro- 
motion to any benefice or office, to the best of the knowledge and belief 
of these deponents ; and these deponents, C. S. and H. C, further say, that 
the name of the said G. H. is inserted in the burgess-roll of the said city 
r*3l21 *"^ borough of L. for the *present year as one of the burgesses of 
L -^ the said city and borough, and also in the ward-list for the North 
Ward of the said city and borough as a burgess of the said^North Ward, 
and that the name of the said G. H. is inserted in the said burgess-roll and 
North- Ward list respectively, in the said parish or place called Lichfield 
Close, as follows [^copy entry. 2{o) And these deponents, C. S, and H. C, 
further say, that they have inspected, at the office of C. S., the town-clerk 
of the said city and borough of L., a certain voting-paper in the possession 
of the said C. S. as such town-clerk as fiforesaid, purporting to be the 
voting-paper of the said G. H., as a burgess of the North Ward of the said 
city and borough, at an election of councillors for the North Ward of the 
said city and borough held on the 1st day of November last, and that such 
YOting-paper was and is in the words and figures following, that is to say 
[copy it exactly ;] and this deponent, C. Si, for himself saith, that he was 
present at the said election on the 1st day of November last, and did see 
the said G. H. deliver the same voting-paper to the presiding alderman and 
assessors at the said election, and that the said G. H. then acted and voted 

(a) If defendi^nt's name was duly objected to before the revising court, and that court 
improperly oUowed his name to remain on the burgess* list, i^tate such facts ; and if any 
delay has occurred before the making of the application, explain the cause of such deUy. 
(Reg. V. Hodson^ T. T., 1842 ; 20 Law J., Q. B. ^19 ; Reg. v. Anderson, 2 Gale & P. 
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as a burgess for the North Ward of the said city and borough of L., and as 
this deponent verily believes the said G. H. claims to be a burgess of the 
said city and borough, and to use, exercise, and enjoy the office or franchise 
of being such burgess as aforesaid. 

Sworn by the deponents, 

T. R., &c. 



No. 2. 



Affidavit for & Quo Wartuito Information a^ainat a CoaneiUor of a Boioagh. 

In the Queen's Bench. 

7. A. B. of, &c., gent., C. D., of, &c,^ grocer, and E. F., of, &c., innkeeper, 

I severally make oath and say ; and first this deponent, A. B., for himself 

saith, that he this deponent now *is an inroiied burgess of the bo- p»qiqT 

rough of , in the county of i and that for the last L J 

i years and upwards this deponent hath been and still is an inhabitant house- 
i bolder within [seven miles of 3^ the said borough, and the occupier of a 
t certain house [warehouse, counting-house, or shop, as the case may be^'] 
I situate within the said borough, and subject and liable to the borough rates 
^ of the same borough, and to the local jurisdiction of the council thereof ; and 
i this deponent, A. B., further saith, that the said borough of ' is one of 
I the boroughs named in schedule (A.), annexed to the act of Parliament 
made and passed in the sixth year of the reign of his late Majesty King 
i William the Fourth, to provide for the regulation of Municipal Corporations 
( in England and Wales ; and that the said borough is dinded into two wards, 
! one called the North Ward, and the other called the South Ward ; and this 
* deponent, A. B., further saith, that on the 1st day of November, in the year 
! — , an election of three councillors for the North Ward of the said borough 
i to supply the pilaces of three councillors of the said ward, then going out of 

i office according to the provisions of the said act, was held before ^, Es- 

i quire, the presiding alderman for the lime being of the said North Ward, 

(the said then being the alderman appointed in that behalf by the 

councillors chosen in such ward,) and before and — — , then being the 

! two assessors for the said North Ward ; and all the said deponents severally 
say, that [here state all the material facts and circumstances, shewing 
either that the election itself was irregvJar and bad, or that the defendant 
was not duly elected according to the provisions of the act, or that he was 
disqualified. Be particular to shew some violation of, or non-compliance 
with, the provisions of the b ^6 Will, 4, c. 76, as amended by the 7 Will. 
4^1 Vict, c, 78, so as to establish clearly the grounds of objection in- 
tended to berelied on. If the material facts are likely to be contradicted, 
let several deponents join in the affidavit as to such facts. If written docu- 
ments are mentioned, the originals should not be annexed to the affidavit, 
for they cannot be obtained back from the Crown Office when filed there 
with the affidavit : copies should therefore be set out verbatim, if material^ 
and not too long, .Attend to the general points and suggestions as to the 
affidavits in support of the application {ante, 178 to 186)]: and this depo- 
JuLY, 1847. — ^5 
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nenty A. R, for himself, further saith, that since the said election, and on or 
about the -— * day of November last, the said J. S. made and subscribed 
before O. P. and Q,. R., two of the councillors [or alderoien] of the said 
borough, the declarations as a councillor of the said borough reqaired by 
r*ai4l ^^^ fifteenth section of *the said act of Parliament, as this deponent 
L -I has been informed and verily believes ; and that the said J. S. hath 
since the said election taken upon himself the office of a councillor of the 
said borough, and has assumed to be a councillor of the said borough, and 
has repeatedly acted as a councillor of the said borough [and has attended 
and voted as such councillor at meetings of the council of the same borough;] 
and this deponent A. B. for himself, further saith, that the motion for an 
information in the nature of a quo warranto against the said J. S., to shew 
by what authority he claims to exercise the said office of a councillor of the 
said borough, is made at the instance of this deponent, A. B., as relator. 
Sworn by the deponents, 
A. B., &c. 

N. B.-— For further precedents of affidavits for quo warranto informations, 
see a Gttde's Frac. p. 84 to 108. 



• No. 8. 

Rule Nisi tbf a Quo Warranto Iniormatiaii agaiait a Bnrgeai. 

Friday, the 28th day of January, in the fifth year of the reign of dueen 

Victoria. 
(In the Ctueen's Bench.) 
Lichfield. ) Upon reading the affidavit of T. R. and others, it is ordered 
\ that the first day of the next term be given to the Rev. G. H., 
clerk, to shew cause why an information in the nature of a quo warranto 
should not be exhibited against him, to shew by what authority he claims 
to exercise the office or franchise of a burgess of the city and borough of 
Lichfield, and to be a burgess of the said borough, and a member qf the 
body corporate of the mayor, aldermen, and burgesses of the said city and 
borough, upon the grounds [that he is not qualified to be a burgess of the 
said city and borough according to the act of the 5 & 6 Will. 4, c. 76, for 
the regulation of municipal corporations in England and Wales : that on the 
last day of August, 1841 , he had not occupied any house, warehouse, count- 
ing-house, or shop, within the said borough during that year, and the whde 
of each of the two preceding years: that he was not, during the period 
r*^l51 ^^^^^^i^' ^^ inhabitant ^householder within the said borough, or 
L ^ within seven miles of the said borough : that he was not duly inrol- 
Jed in that year as a burgess of the said borough, not having been rated in 
respect of any premises occupied by him within the said borough, to all 
rates made (qt the relief of the poor of the parish, if any, wherein such 
premises are situated, during the time of such occupation as aforesaid, 
nor having paid, on or before the said last day of August, all sach poor- 
rates payable by him in respect of the said premises, except such as became 
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payable within six calendar months next before the said last day of 
Augrust.3 

Upon notice of this rule to be given to him in the mean time. 
On the motion of Mr. — — • 

By the Court. 



No. 4. 

.. Affidavit of Senrioe of Siato NuL 

(In the Queen's Bench.) 

S, G., of,&c., [gentleman,] maketh oath and saith^ that he, this deponent, 

did, on the — day of ' instant, personally serve the Rev. Q. H., 

clerk, the person named in the rule hereto annexed, with a true copy of the 

said rule, and, at the same time, shewed him the said original rule, [or, if 

the service woe not pereorud^ omit the voord «personaffy," and cfter the 

Affords «« with a true copy of the said rule,*' $ay «« by delivering 8uc& copy 

to and leaving the same with a female servant," [or the wife or the son, 

•dbc., OS the ease may &e] of the said G. H., at his dwelling-house, situate 

■ ■ ' , a|id, at the same time, this deponent shewed to the said [servant] the 

said original rule. 

Sworn, at, Ac. S. G. 



No. i. 

Enlarged Rule ibr a Quo Warranto InfiNrmation againit a Bargeai. 

Monday, the 9th day of May, in the fifth year of the reign of Queen 

Victoria. 

(In the Queen's Bench.) 

ZAchfield. ^ Ufon hearing eounsel on both sides, it is ordered that r«oi a-i 
5 ^^® t^ird day of the next term be *further given to the L J 
Rev. G. H., clerk, to show cause why an information in the nature of a 
quo warranto should not be exhibited against him, to shew by what aaihor- 
ity he claims to exercise the office or franchise of a burgess of the city and 
borough of Lichfield, and to be a burgess of the said borough, and a mem* 
ber of the body corporate of the mayor, aldermen, and burgesses of the said 
city and borough, upon the grounds that [exactly as in the rule nisi]. 

The said G. H. hereby undertaking, in case such information slmll be 
.exhibited, to appear thereto immediately, [and to plead thereto, so that the 
prosecutor may proceed to trial thereon at the next assizes to be held in and 
for the county of Stafford]. 

And it is further ordered that all affidavits to shew cause be filed a week 
before [the day of shewing cause]. 

Mr. , for the prosecutor. 

The Solicitor-General, for the defendant. 
By the Court. 
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No. 6. 

Rule diicharging an enlarged Role ibr a Quo Warranto In&rmation against a Borgeaa. 

Thursday, the ninth day of Tune, in the fiAh year of the reign of Ctueen 

Victoria. 

(In the Queen's Bench.) 
JUcl^fidd. ^ Upon reading the affidavit of the Rev. G. H., clerk, and upon 
) hearing counsel on both sides, and upon mature deliberation 
had here in court, it is ordered that the rule made last term, that the third 
day of this term should be peremptorily further given to the said G. H. to 
shew cause why an information in the nature of a quo warranto should not 
be exhibited against him, to shew by what authority he claims to exercise 
the office of a burgess of the city and borough of Lichfield, and to be a 
burgess of the said borough, and a member of the body corporate of the 
mayor, aldermen, and burgesses of the said city and borough, upon the sev- 
eral grounds and objections in the said rule specified, be now discharged 
[with costs to be paid by the prosecutor to the defendant or bis attorney, 
such co6ts» if necessary, to be taxed by the coroner and attorney of this 
court]. 

Mr. , for the prosecutor. 

Mr. Solicitor-General, for the defendant. 
By the Court. 



[♦317] *No. 7. 

Rule Nisi ht a Quo Warranto Information against a Cooncillor. 

Tuesday, the 11th day of January, in the fifth year of the reign of Ctueen 

Victoria. 
(In the Ctueen's Bench.) 
Lichfield. ) Upon reading the affidavit of A. B., and others, it is ordered 
\ that Saturday, the 22nd day of January in this term, be given 
to T. R. to shew cause why an informatfon in the nature of a quo warranto 
should not be exhibited against him, to shew by what authority he claims 
to be a councillor of the borough and city of Lichfield, on the grounds [that 
he was not duly elected : that the election was irregular, inasmuch as the 
votes were given for four candidates, and it does not appear which of them 
was elected to supply the extraordinary vacancy occasioned by the removal 
of W. T. : that the votes to supply the extraordinary vacancy should have 
been given separately and not jointly with the votes for the other candi- 
dates]. 

Upon notice of this rule to be given to him in the mean time. 
On the motion of the Solicitor-General, 

By the Court. 
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No. 8. 
Enlarged Rule for a Quo Warcanto Information against a Councillor. 

Saturday, the 29th day of January, in the fifth year of the reign of Queen 

Victoria. 

(In the Ctaeen's Bench.) 
X^iehfield. ) Upon hearing the affidarit of T. R., and upon hearing counsel 
) on hoth sides, it is ordered that the second day of the next term 
be further given to the said T. R., to show cause why an information in the 
nature, of a quo warranto should not be exhibited against him, to shew by 
iTvhat authority he claims to be a councillor of the borough and city of Lich- 
field, on the grounds [that he was not duly elected : that the election was 
irregular, inasmuch as the votes were given for four candidates, and it does 
not appear which of them was elected to supply the *extraordinary p«qiQi 
vacancy occasioned by the removal of W. T. : that the votes to I- J 
supply the extraordinary vacancy should have been given separately and 
not jointly with the votes for the other candidates]. 

Upon the undertaking of the said T. R., in case such information shall 
be exhibited, to put the prosecutor in the same situation as if the same had 
been made absolute this day. 

And it is further ordered, that all affidavits to shew cause be filed a week 
before [the next term]. 

The Solicitor-General, for the prosecutor. 

Mr. , for the defendant. 

By the Court. 



^ No. 9. 

Rule absolute for a Quo Warranto lQfi}rmation against a Councillor. 

Friday, the 6th day of May, in the fifth year of the reign of Ctueen Vic- 
toria. 

[In the Clueen's Bench.] 
Lichfield, ) Upon hearing the several affidavits of W. V., C. S., gent., T. 
) R. and another, and T. A., and upon hearing counsel on both 
sides, it is ordered that an information in the nature of a quo warranto be 
exhibited against the said T. R., to shew by what authority he claims to be 
a councillor of the borough and city of Lichfield, upon the grounds [that 
he was not duly elected : that the election was irregular, inasmuch as the 
votes were given for four candidates, and it does not appear which of them 
was elected to supply the extraordinary vacancy occasioned by the removal 
of W. T. : that the votes to supply the extraordinary vacancy should have 
been given separately, and not jointly with the votes for the other candi- 
dates]. 

Mr. Solicitor-General, for the prosecutor. 

Mr. , for the defendant. 

By the Court. 
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No. 10. 
Reoogniiaiioe taken before the Master of tlie Crown Office. 



Lofidon* ) Bb it remembered, That on the — — day Qf — , ia the 

) year of the reign of our Sovereign Lady Victoria, by the grace of 
r*^l0l ^^ ^^ ^^^ United ^Kingdom of Great Britain and Ireland Gtaeeo, 
I- J Defender of the Faith, before Charles Francis Robinson, Esquize, 
coroner and attorney of oar said Lady the Ctueen in the court of our said Lady 
the Gtueen, before the Glueen herselfi cometh £. F«, of &c., surgeon, and 
acknowledgeth himself to owe to J. S. the sum <^ twenty pounds of lawful 
money of Great Britain ; upon condition to prosecute with ^ect a certain infor- 
mation in the nature of a quo warranto, exhibited by Charles Francis Robin- 
son, Esq., coroner and attorney of our said Lady the Queen, in the court of 
our said Lady tKe Ctueen before the Queen herself, against the said J. S., to 
shew by what authority he the said J, S. claims to be. mayor \or alderman, 
councillor, auditor, assessor, or burgess, im the case may ht\t of the borough 
of , and to perform such orders as the said court shall direct in that 

behalf. 
Taken and acknowledged the day 

and year first above said, before 

me^ C. F. RoMNsoif. 



No. n. 

Recognizance taken before a Magistrate. 

Berkshire. ^ Be it remembered, That on the day of ^ in the — 

5 year of the reign of our Sovereign Lady Victoria, by the grace 
of God of the United Kingdom of Great Britain and Ireland Queen, Defen- 
der of the Faith, before J. P., Esq., one of the keepers of the peace and Jos* 
tices of our said Lady the Queen, in and for the county of Berks, cometh 
E. F., of &c., surgeon, and acknowledgeth himself to owe to J. S. the sum 
of twenty pounds of lawful money of Great Britain ; upon condition to 
prosecute with effect a certain information in the nature of a quo warranto, 
exhibited by Charles Francis Robinson, Esq., coroner and attorney of our 
said Lady the Queen, in the court of our said Lady the Queen before the 
Queen herself, against the said J. S., to show by what authority he the said 
J. S. claims to be mayor [or an alderman, councillor, auditbr, assessor, or 
burgess, as the case may be']^ of the borough of w— , and to perform such 
orders as the said court shall direct in that behalf. 
Taken and acknowledged the 

day and year first above 

said, before me, J. P. 
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*No. 12. [•a^o] 

Qoo 'Wsrraato InftnrmatioD by the Attoroey-Geneiu], ex officio, for holding a Fair at 
Edmoaioii, with Pleas and Replicatioos, &«. 

Of Michaelmas Term, in the third year of 
King George the Fourth. 
JMiddleatx. ) Bb it remembered, That Sir Robert Gifibrd, Knt., Attoroey- 
( General of our Sovereign Lord the present King, who for our 
said Lord the King prosecutes in this behalf, in his own proper person 
comes here into the court of our said Lord the King before the King him- 
self at Westminster, on Thursday next after fifteen days of St. Martin, in 
this same term, and for our said Lord the King gives the court here to 
understand and be informed, that William Bingley, late of Edmonton, in the 
county of Middlesex, cornchandler, heretofore, (to wit,) on the 14th, 15ih 
and 16th days of September, in the third year of the reign of our Sovereign 
Lord George the Fourth, by the grace of God of the United Kingdom of 
Great Britain and Ireland King, Defender of the Faith, at Edmonton afore- 
said, in the county of Middlesex aforesaid, (to wit) in and upon a certain 
close of the said William Bingley, situate, lying and being at Edmonton 
aforesaid, in (he county aforesaid, without any legal warrant, royal grant, or 
right whatsoever, used and exercised the liberties and franchises following, 
(that is to say) the liberties and franchises of having and holding at Edmon* 
ton aforesaid, in the county aforesaid, (to wit),. in and upon the said close, 
situate, lying and being at Edmonton aforesaid, in the county aforesaid, a 
fair for and during three days, (to wit) for and during the 14th, 15th and 
16th days of September, in the third year of the reign aforesaid, for the buy- 
ing and selling of all merchandizes, goods and chattels there, and the issues 
and profits from the said fair arising and growing, of con verting and disposing 
to his own use (to wit) at Edmonton aforesaid, in the county aforesaid, which 
said liberties and franchises he the said William Bingley, on the said 14th, 
16th and 16th days of September, in the third year of the reign aforesaid, 
upon our said Lord the. King hath usurped, (to-wit) at Edmonton aforesaid, 
in the county aforesaid ; in contempt of our said Lord the King, to the great 
damage and prejudice of his royal prerogative, and also against his crown 
and dignity. 

%nd Count, — And the said Attorney-General of our said Lord the King, 
who prosecutes as aforeaaid for our said *Lord the King, further j-»qon 
gives the court here to understand and be informed, that the said L J 
William Bingley, heretofore (to wit^ on the 14lh day of September, in the 
third year of the reign of our said Lord the King, at Edmonton aforesaid, 
in the county aforesaid, (to wit) in and upon the said close situate, lying and 
being at-Edmonton aforesaid, in the county aforesaid, without any legal 
warrant, royal gmnt or right whatsoever, used and exercised other the lih- 
ertiesiind franchises following, (that is to say) the liberties and franchises of 
having and holding at Edmonton aforesaid, in the county aforesaid, (to wit) 
in and upon the said last-mentioned close, situate, lying and being at Edmon- 
ton aforesaid, in the county aforesaid, another fair, for and during one day, 
(to wit) for and during the 14th day of September, in the third year of the 
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reign aforesaid, for the buying and selling of all merchandizes, goods and 
chattels there, and the issues and profits from the said last-mentioned fair 
arising and growing, of converting and disposing of to his own use (to wit) 
at Edmonton aforesaid, in the county aforesaid, which said last*mentioned 
liberties and franchises he the said William Bingley, on the said 14th day of 
September, in the third year of the reign aforesaid, upon our said Lord the 
King, hath usurped, (to wit) at Edmonton aforesaid, in the county aforesaid ; 
in contempt of our said Lord the King, to the great damage and prejudice of 
his royal prerogative, and also against his crown and dignity. 

Brd Cofin^— And the said Attorney-Oeneral of our said Lord the King, 
who prosecutes as aforesaid for our said Lord the King, further gives the 
court here to understand and be informed, that the said William Bingley, 
for the space of one year now last past and more, at Edmonton aforesaid, 
in the county aforesaid, without any legal warrant, royal grant or right 
whatsoever, hath used and exercised, and still doth use and exercise, within 
the vill of Edmonton, in the county aforesaid, other the liberties and fran- 
chises following, (that is to say) to have and to hold in every year one other 
fair in the vill of Edmonton aforesaid, in the county aforesaid, to last three 
days, (to wit) on the 14th, 15th and 16th days of September, with all and 
singular liberties, profits and .advantages belonging to the said last-mentioned 
fair, and also to hold in every year one other fair in the vill of Edmonton 
aforesaid, in the county aforesaid, to last three days, (to wit) on the 14th, 
15th and Idth days of September, unless any of those days fall on Sunday, 
and when any of those days falls on Sunday then on such two of those days 
on which Sunday does not fall, and on the 17th day of September, with all 
r*^22l^^^ singular liberties, profits and ^advantages belonging to the said 
^ -* last-mentioned fair ; and also to have and to hold in every year one 
other fair in the vill of Edmonton aforesaid, in the county aforesaid, to last 
one day, (to wit) on the 14th day of September, with all and singular liber- 
ties, profits and advantages belonging to the last-mentioned fair ; and also to 
have and to hold in every year one other fair in the vill of Edmonton afore- 
said, in the county aforesaid, to last one day, (to wit) on the 14th day of Sep- . 
tember, unless the 14th day of September fall on Sunday, and when the 
14th day of September falls on Sunday then on the day following, that is to 
say on the 15th day of September, with all and singular liberties, profits, 
and advantages belonging to the said last-mentioned fair ; all and singular 
which said liberties and franchises in this count above mentioned he the said 
William Bingley, during aU the time in this count in that behalf mentioned, 
upon our said Lord the King, hath usurped and still dpth usurp, (to wit) 
at Edmonton aforesaid, in the county aforesaid ; in contempt of our saia 
Lord the King, to the great damage and prejudice of his royal prerogative, 
and also against his crown and dignity ; whereupon the said Attorney-Gien- 
eral of our said Lord the King, who prosecutes as aforesaid for our said 
Lord the King, prayeth the consideration of the court here in the premises, 
and that due process of law may be awarded against him the said William 
Bingley in this behalf, to make him answer to our said Lord the King, and 
show by what warrant he claimeth to have, use, exercise, and enjoy the 
said several liberties and franchises above mentioned. 

Pleas, — And now (that is to say) on Wednesday next, after fifteen days 
from the feast-day of Easter, in this same term, before oar Lord the King 
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at "Westminster, cometh the said W. B. by R. B. iiis clerk in courtf and 
ba ving heard the information read, complains, that under colour of the pre- 
xnises in the said information contained, he is greatly vexed and disquieted, 
and this by no means justly, because protesting that the said information 
and the matters therein contained are by no means sufficient in law, and 
that be need not, neither is he by law obliged, to answer thereto ; yet for 
plea as to the first count in the said information, the said W. B. saith, that 
the viU of £., before and at the said time when, dbc, in the said first count 
mentioned, was, and still is, an ancient vill, and that within the said vill 
there is and from time whereof the memory of man is not to the contrary* 
hath been a certain ancient and laudable custom there used and approved 
of, (that is to say) that the inhabitants and residents of and within the said 
vill for *lhe time being, should have and hold in every year in some r-^ooo-i 
convenient place for that purpose within the said vill, a certain fair L -* 
to last three days (to wit) on the 14th, 15th, and 16th days of September, 
unless any of those days should fall on Sunday, and when any of those 
days should fall on Sunday, ihen on such two of those days on which Sun- 
day did not fall, and on the ttth day of September, for the buying and sell- 
ing of all merchandizes, goods, and chattels there ; and the said W. B. 
further saith, that at and upon the said days and times in the said first count 
mentioned, (to wit) on the 14th, 16th, and 17th days of Semptember in the 
• third year aforesaid, the then inhabitants and resiants of and within the said 
vill, did have and hold the said fair in and upon the said close in the said 
first count mentioned, the said close then being within the said vill, and a con- 
venient place for that purpose { and the said W. B. further saith, that at 
and upon the last-mentioned days and times, he the said W. B. was, and 
from thence hitherto hath been^ and still is, an inhabitant and resiant, of and 
within the said vill, and as such inhabitant and resiant, at and upon the last- 
mentioned days and times, did sufier and permit the then inhabitants and 
resiants of and within the said vill, to have and to hold the said fair in and 
upon the said close in the said first count mentioned, and assist in the hav- 
ing and holding as aforesaid the said fair, as it was lawful for himXo do ; 
without this that he the said W. B. the said liberty and franchise in the 
said first count mentioned hath usurped, or did usurp upon our present 
Sovereign Lord the King, in manner and form as in and by the said infor- 
mation is above alleged against him ; all and singular which said matters 
and things the said W. B. is ready to verify and prove as the court here 
shall award : whereupon he prayeth judgment, and that the said liberty by 
him claimed, for and in behalf of the inhabitants and resiants of and within 
the said vill for the time being in form aforesaid, may be allowed and 
adjudged to them, and that he the said W. B. may be dismissed and dis- 
charged by the court here of and from the premises above in and by the 
said first count charged upon him. And as to so much of the third count 
of the said information as relates to the liberty and franchise therein secondly 
above specified (that is to say), the liberty and franchise to have and to 
hold in every year one fair in the vill of E. aforesaid, in the county afore- 
said, to last three days (to wit,) on the 14th, 16th, and 16th days of Septem- 
ber, unless any of those days fall on Sunday, and when any of those days 
fall on Sunday, then on such two of those days on which Sunday does not 
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r*324l *^^^^* ^^ ^ ^^^ ^*^^^ ^^^ ^^ September, the flaid W. B. sakh, that 
L J the Till of £., before and at the said time when, dbc., in the said 
third count mentioned, was and still is an ancient vill, and and that witbia 
the said vill there is and from time whereof the memory of man i#not to the 
contrary hath been a certain and laudable custom there used and approved 
of, (that is to say) that the inhabitants and resiants of and within the said 
vill for the time being should have and hold in every year in some convenL 
ent place for that purpose within the said vill a certain fair to last three days, 
(to wit) on the 14th, 15th, and 16th days of September, unless any of those 
days should fall on Sunday, and when any of those days should fall on Sun- 
day, then on such two of those days on which Sunday did not fall, and on 
the-47th day of September, for the buying and selling of all merchandizes, 
goods, and chattels there ; and the said W. B. further saith, that the inha* 
bitants and resiants at and upon the 14th, Idth, and 17th days of Septem- 
ber, in the third year aforesaid, the then inhabitants and resiants of and 
within the said vill did hare and hold the said fair in and upon the said 
close in the said first count mentioned, the said tlese then being within the 
said vill, and a convenient place for that purpose ; and the said W. B. fur- 
ther saith, that at and upon the last mentioned days and times he the said 
W. B. was and from thence hitherto hath been and still is an inhabitant and 
resiant of and within the said vill, and as such inhabitant and resiant at and 
upon the last-mentioned days and times did su&r and permit the then inha- 
bitants and resiants of and within the said vill to liave and to hold the said 
fair in and upon the said close in the said first count mentioned, and assist 
in the having and holding as aforesaid thesaid fair, as it was lawful for him 
to do ; without this, that he the said W. B. the said liberty and franchise in 
the said third count secondly above mentioned hath usurped or did usurp 
upon our present sovereign Lord the King in manner and form as in and by 
the said information is above alleged agaifist him ; all and singular which 
said matters and things the said W. B. is ready to verify and prove as the 
court here shall award ; whereupon he prayeth judgment^ and that the said 
liberty by him claimed for and in behalf of the inhabitants and resiants 
of and within the said vill for the time being, in form aforesaid, may be 
allowed and adjudged to them, and v, that he the said W. B. may be dis- 
missed and discharged by the court here of and from the premises above 
charged upon him, so far as the same relates to the alleged usurpation by 
r*^25l ^^^ ^^ ^^^ **^^ liberty and franchise in the said ♦third count sec- 
t -^ ondly above specified. And as to the residue of the liberties and 
franchises in the said information particularly specified, the said W. B. 
saith, that he never used or exercised the last-mentioned liberties and fran- 
chises, nor any of them, nor in the same or any of them ever usurped upon 
the said Lord the King in manner and form as by the said information 
is supposed, but the same and every of them disclaims and disavows, 
whereupon he prays judgment, and that he may l^e dismissed from the 
court. 

Replication,'] — And the said Sir R. G., knt^, the said Attorney-general 
of our said Lord the King, who prosecutes as aforesaid, being now present 
here in court, and having heard the said plea of the said W. B., by him in 
manner and form aforesaid above pleaded in bar to the said first count of 
the isaid information, for our said Lord the King says, as to the said plea of 
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tlie said W. B., by hiiii nhore pleaded in bar as to the said first count of 
tlie said information, that by reason of any thing by the said W. B., in the 
said plea to the said first count of the said information, in that behalf alleged, 
oar said Cord the King ooght not to be barred from having and maintaining 
bis aforesaid information against him, the said W. B., as to the said first 
oount of the said information, because protesting that the said plea, as to the 
said first count of the said information, and the matters therein contained, 
are not sufficient in law to bar our said Lord the King from having and 
«naintaining his aforesaid information as to the said first count thereof against 
the said W. B. ; nevertheless, for replication in this behalf, as to the said 
plea of the said W. B., by him above pleaded in bar to the said first count 
of the said information, the said Attomeygeneral of our said Lord the King, 
-who prosecutes as aforesaid, for our said Lord the King says, that the said 
Till of E., in the said plea to the said first count of the said information 
mentioned, was not and is not an ancient vill in manner and form as the 
said W. B. hath in the said plea to the said first count of the said informa- 
tion in that behalf above alleged ; and this the said Attorney-general of our 
said Lord the King, who prosecutes as aforesaid, for our said Lord the 
King prays may be inquired of by the country. And the said W. B. doth 
the like. And the said Attorney-general of our said Lord the King, who 
prosecutes as aforesaid, for our said Lord the King further says, that within 
the said vill of E., in the said plea to the said first count of the said infor- 
mation mentioned, there is not, and from the time whereof the memory of 
man is not to the contrary there has not been, a certain ancient and laudable 
custom there used and approved of, (that is to say) that the inhabitants and 
resiants of and within the said vill for the time being *should have r-f^ooQl 
and hdd in every year, in some convenient place for that purpose, ^ -^ 
within the said viil, a certain fair to last three days, (to wit) on the 14th, 
15th, and 16th days of September, unless any of those days should fall on 
Sunday, and when any of those days should fall on Sunday, then on such 
two of those days on which Sunday did not fall, and on the 17ih day of 
September, for the buying and selling of all merchandises, goods and chattels 
there, in manner and form as the said W. B. hath in his said plea to the said 
firat count of the said information in that' behalf above alleged; and this 
also the said Attorney-general of our said Lord the King, who prosecutes 
as aforesaid, for our said Lord the King prays may be inquired of by the 
country. And the said W. B. doth the like. And the said Attorney- 
general of our said Lord the King, who prosecutes as aforesaid, being now 
present here in court, and having heard the said plea of the said W. B. by 
him above pleaded in bar as to so much of the said third count of the said 
information as relates to the liberty and franchise therein secondly above 
specified, (that is to say) the liberty and franchise which is in the same 
plea particularly set forth, for our said Lord the King says, as to the said 
plea of the said W. B. by him above pleaded in bar as to so much of the said 
third count of the said information as relates to the said last-mentioned liberty 
and franchise, that by reason of any thing by the said W. B. in the said 
plea to so much of the said third count of the said information as relates to 
the said last-mentioned liberty and franchise in that behalf alleged, our said 
Lord the King ought not to be barred from having and maintaining his 
aforesaid information against him the said W. B., as to so much of the said 



286 COLB ON ORIMINAI. INFORMATIONS, BTC. 

third coiint of the said information as relates to the said last-mentioned 
liberty and franchise, because, protesting that the said plea as to so much 
of the said third count of the sard information as relates to the said last- 
mentioned liberty and franchise and the matters therein containeS, are not 
sufficient in law to bar our said Lord the King from having and maintaining 
his aforesaid information as to so much of the said third count thereof as 
relates to the said last-mentioned liberty and franchise against the said W. 
B. ; nevertheless for replication in this behalf as to the said plea of the said 
W. B. by him above pleaded in bar to so much of the said third count of 
the said information as relates to the said last-mentioned Hberty and fran- 
chise, the said Attorney-general of our said Lord the King, who prosecutes 
as aforesaid, for our said Lord the King says, that the said vill of £., in the 
said plea to so much of the said third count of the said information as 
r*^27l ^^^^^' ^^ ^^^ *said last-mentioned liberty and franchise mentioned, 
L J was not and is not an ancient vill in manner and form as the said 
W. B. has in his said plea to $o much of the said third count of the said 
information as relates to the said last-mentioned liberty and franchise in 
that behalf above alleged ; and this also the said Attorney-general of our 
said Lord the King, who prosecutes as aforesaid, for our said Lord the 
King prays may be inquired of by the country. And the said W. B. doth 
the like. And the Said Attorney-general of our said Lord the King, who 
prosecutes as aforesaid, for our said Lord the King further says, that within 
the said viil of E., in the said plea to so much of the said third count of the 
said information as relates to the said last-mentioned liberty and franchise, 
there is not, and from time whereof the memory of man is not to the con- 
trary hath not been, a certain ancient and laudable custom there used and 
approved of, (that is to say) that the inhabitants and resiants of and within 
the said vill for the time being should have and hold in every year in some 
convenient place for that purpose within the said vill, a certain fair to last 
three days, (to wit) on the 14th, 15th, and 16th days of September, unless 
any of those days should fall on Sunday, and^when any of those days should 
fall on Sunday, then on such two of those days on which Sunday did not 
fall, and on the 17th day of September, for the buying and selling of all mer- 
chandizes, goods and chattels there, in manner and form as the said W. B. has 
in his said plea to so much of the said third count of the said information 
as relates to the said liberty and franchise therein secondly above specified 
in that behalf above alleged ; and this also the said Attorney-general of our 
said Lord the King, who prosecutes as aforesaid, for our said Lord the 
King prays may be inquired of by the country. And the said W. B. 
doth the like. And the said Attorney-general of our said Lord the King, 
who prosecutes as aforesaid, being now present here in court, and having 
heard the said plea of the said W. B., by him above pleaded as in that 
behalf as . to the residue of the liberties and franchises in the said 
information particularly specified, for otir said Lord the King says, 
as to the plea of the said W. B., by him above pleaded as last 
aforesaid, that since the said W. B. has in and by his last-mentioned 
plea in that behalf, alleged that he never used or exercised the said residue 
of the said liberties and franchises in the said information particularly 
specified, nor any of them, nor in the same, or any of them ever 
usurped upon our said Lord the King, in manner and form as by the 



▲ PPBNDIX B. 237 

said information is snppoeed, but the same and every of them has 
^disclaimed and disavowed ; he, the said Attorney-general of our r^ona-i 
said Lord the King, who prosecutes as aforesaid, for our said Lord *• -I 
the Kin^ prays judgment, and that the said W. B. do in nowise meddle 
with, and be in no way permitted or suffered to have, the said residue of the 
said liberties and franchises in the said information particularly specified, or 
any of them, and that he the said W. B. be from henceforth entirely and 
wholly excluded from the same liberties and franchises and every of them, 
and from the use and exercise of the same liberties and franchises and every 
of them: Whereupon the said last-mentioned plea of the said W. B., by 
him in manner and form aforesaid above pleaded as in that behalf as to the 
residue of the said liberties and franchises in the said information particu- 
larly specified, and all and singular the premises being seen and by the 
court here fully understood, it is considered that the said W. B. do in no 
wise intermeddle wiih, and be in no way permitted or suflfered to have, the 
said residue of the said liberties and franchises in the said information par- 
ticularly specified, or any of them, and that he the said W. B. be from 
henceforth entirely and wholly excluded from the said liberties and fran- 
chises ^and every of them, and from the use and exercise of the same liber- 
ties and franchises and every of them, &c. 

For other forms of ex officio informaiioDs in the natare of quo warranto, see ante, 
198. 



No. 13. 



Quo Warranto Information a^^inst the Mayor [or an Alderman or Councillor] of a 
Boroagrh, exhibited by the Master of the Crown Office, at the instance of a Relator. 

Of term, in the — year of Queen Victoria. 

Lichfield. ") Be it remembered. That Charles Francis Robinson, Esq., 
J Coroner and Attorney of our present Sovereign Lady the 
dueen in the court of our said Lady the Queen before the Queen herself, 
who for our said Lady the Queen in this behalf prosecuteth, in his own 
proper person cometh here into the court of our said Lady the Queen before 

the Queen herself at Westminster, on [Friday] the day of in 

this same term, and for our said Lady the Queen, at the relation of £. F., 
of rthe borough and city of Lichfield, surgeon,] according to the form of the 
statute in such case made and provided, giveth the court here to understand 
and be informed. That [the borough and *city of Lichfield] is an r^qoqn 
ancient borough and city, and that the [bailifis and citizens] of the ^ -^ 
said borough and city for divers, to wit, ten years next before the passing 
of an act of Parliament, made and pass^ed in the sixth year of the reign of 
the late King William the Fourth, intituled " An act to provide for the 
regulation of Municipal Corporations in England and Wales," and until the 
first election of councillors in the said borough and city under the said act, 
that is to say > until the 26th day of December, in the year of our Lord 1835, 
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were one body corporate and politic in deed, fact, and name, by tlie Dame 
of the Baili&and Citizens of the city of Lichfield,(a) and since the said first 
election of councillors in the said borough and city under the said act, that 
is to say, from and after the said 26th day of December, in the year of our 
Lord 1836, have been and still are one body corporate and politic, by the 
name of the Mayor, Aldermen and Burgesses of the borough and city of 
Lichfield,(a) that is to say, at the borough and city of Lichfield aforesaid, in 
the county of the same city ;(&)] and that within the said borough and city, 
pursuant to the provisions of the said act, there of right ought to be one 
mayor, divers, to wit, six aldermen, and divers, to wit, eighteen counciilois 
of the said borough and city, to be elected in the manner in the said act 
specified ; and that the place and office of mayor [or «« an alderman,'* or 
<( a councillor"] of the said borough and city is a public office and a place 
and office of great trust and pre-eminence within the said borough and city, 
touching the rule and government of the said borough and city, and the 
administration of public justice within the same, that is to say, at the borough 
and city of Lichfield aforesaid, in the county aforesaid ; and that J. S., late of 

ithe borough and city of Lichfield, in the county aforesaid, merchant,] hereCo- 
bre, to wit, on the — day of — , in the — year of the reign of our 
r*930l ^ present Sovereign Lady Victoria, by the grace of God, *of the 
L -^ United Kingdom of Great Britain and Ireland Clueen, Defender of 
of the Faith, at the borough and city of Lichfield aforesaid, in the county 
aforesaid, did use and exercise, and from thence continually afterwards to 
the time of exhibiting this information hath there used and exercised, and 
still doth there use and exercise, without an legal warrant, royal grant, or 
right whatsoever, the office of mayor [or ^ an alderman,"^ or «• a councillor"] 
of the said borough and city, and for and during all the time last above 
mentioned hath there claimed and still doth there claim to be mayor [or 
«« an alderman," or «« a councillor"] of the said borough and city, and to 
have, use, and enjoy all the liberties, privileges, and franchises to the office 
of mayor [or »«an alderman," or "a councillor"] of the said borough and 
city belonging and appertaining ; which said offices, liberties, privileges, 
and franchises, he, the said J. S., for and during all the time last above 
mentioned, upon our said Lady the Clueen, without any legal warrant, royal 
grant, or right whatsoever, hath usurped and still doth usurp, that is to say, 
at the borough and city of Lichfield aforesaid, in the county aforesaid ; in 
contempt of our said Lady the Queen, to the great damage and prejudice of 
her royal prerogative, and also against her crown and dignity. Whereupon 
the said coroner and attorney of our said Lady the Queen, for our said Lady 
the Queen prayeth the consideration of the court here in the premises, and 
that due process of law pay be awarded against him the said J. S. in this 
behalf, to make him answer to our said Lady the Queen, and shew by what 

(a) Where the name of the corporation was not alteted by the aet of 5 & 6 WiU. 4, c> 
76, see post, No. 15, p. 331. . 

(6) Semble. That instead of the foregoing allegations it would be quite sufficient and 
•ven better to say, ** That the borough and city of Lichfield is one of the boroughs named 
in the schedule (A), annexed to the act of Parliament made and passed in the sixth year 
of the reign of the late King William the Fourth, intituled ** An Act to provide for the 
regulation of the Municipal Corporations in England and Wales ;** and that within the 
Mid borough, &c. (as aboye.) See ante, 197. 
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Avathority he daii^s to have, use, and enj<)]r the offiee, Jiberties, privileges, 
cmd fianchises aforessid* 

(Signed) C. F. RoBmsoK. 



No. 14. 
Quo Warranto Information against an Auditor or ABsessor, 

The form is precisely the same as No, 13, sttpra, except, that instead 
qfacying that within the ^aid borough and city, pursuant to the provisions 
of the said act, thtre of right ought to be **one mayor, divers, to wit, six 
cildermen, and divers, to wit, eighteen councillors," say « divers, to wit, 
two auditors" [or " divers, to wit, two assessors"J of the said borough and 
city," and afterwards use the words " an auditor," or "an assessor" instead 
<^ «« Mayor," dbc. 



No. 16. [»881] 

Quo Warranto Information against a Burgess [or Freeman.] 
Of term in the — — year of Queen Victoria. 

Cheshire. ) Be it remembered. That Charles Francis Robinson, Esq., 
\ coroner and attorney of our present Sovereign Lady the Queen 
in the court of our said Lady the Queen before the Queen herself, who, 
for our said Lady the Queen, in this behalf prosecuteth, in his own 
proper person cometh here into the court of our said Lady the Queen 

l)efore the Queen herself at Westminster, on [Monday] the day of 

— — , in this same term, and for our said Lady the Queen at the relation 
of E. F., of [the borough of Macclesfield, in the county of Chester, grocer,] 
according to the form of the statute in such case made and provided, giveth 
the court here to understand and be informed That the borough of Maccles- 
field in the county of Chester,(a) is an ancient borough, and that the 
mayor, aldermen, and burgesses of the said borough, for divers, to wit, ten 
years next before the passing oi an act of Parliament, made and passed in 
the sixth year of the reign of the late King William the Fourth, intituled 
" An Act to provide for the regulation of Municipal Corporations in England 
and Wales," were, and aver since have been, and still are one body corpo- 
rate and politic, by the name of the Mayor Aldermen and Burgesses of the 
borough of Macclesfield,(6) that is to say, at the borough of Macclesfield 
aforesaid, in the county aforesaid; and that within the said borough, pur- 
suant to the provisions of the said act, there of right ought to be an indefi- 

(a) See Note (6), ante, p. 329. 

(6) Where the name of the Corporation was altered by the act of 5 & 6 WiH. 4, c. 76, 
Me ante, No. 13, p. 3S9. 
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nite nmnber of bui^sses for •• freemen"] of the said boroagh^uly qualified 
and inrolled as in the said act specified ; and that the place and office of a 
burgess [or <• freeman*'] of the said borough is a public office and franchise, 
and place and office of great trust and pre-eminence within the said borough, 
touching the rule and government of the said borough, and the election of 
councillors, auditors, and assessors for the said borough, that is to say, at the 
borough of Macclesfield aforesaid, in the county aforesaid ; and that J. S., 
late of [the borough of Macclesfield, in the county aforesaid, gentleman,] 

r*<ia2i '^^'^^^of*^'^* ^^ ^^^» ^^ *^^® — ^*^y ®^ — » ^^ ^^® — y^^ ®^ ^^® 

L J reign of our said present Sovereign Lady Victoria, by the grace of 
God of the Uoited Kingdom of Great Britain and Ireland Queen, Defender 
of the Faith, at the borough of Macclesfield aforesaid, in the county afore- 
said, did use and exercise, and from thence continually afterwards to the 
time of exhibiting this information hath there used and exercised, and still 
doth there use and exercise, without any legal warrant, royal grant or right 
whatsoever, the office of a burg«ss [or «• freeman"] of the said borough, and 
for and during ail the time last above mentioned hath there claimed and still 
doth there claim to be a burgess for «« freeman"] of the said borough, and 
to have, use, and enjoy all the liberties, privileges and franchises to the 
office of a burgess [or •• freeman"] of the said borough belonging and 
appertaining ; which said office, liberties, privileges, tind franchises, he the 
said J. S., for and during all the time last above mentioned, upon our said 
Lady the Clueen, without any legal warrant, royal grant or right whatsoever, 
hath usurped and still doth usurp, that is to say, at the borough of Maccles- 
field aforesaid, in the county aforesaid ; in contempt of our said Lady the 
Clueen, to the great damage and prejudice of her royal prerogative, and also 
against her crown and dignity. Whereupon the said coroner and attorney 
of our said Lady the Queen, for our said Lady the Queen prayeth the con* 
sideration of the court here in the premises, and that due process of law 
may be awarded against him the said J. S. in this behalf, to make him 
answer to our said Lady the Queen and show by what authority he claims 
to have, use, and enjoy the office, liberties, privileges, and franchises afore- 
said. 

(Signed) C F. Robinson. 

N. B. For other forixui of quo warranto informations see ante, 198. 
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SahpoBna to answer a Quo Warranto Information. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Queen, Defender of the Faith, to J. S. We command you, 
that laying aside all excuses and pretences whatsoever, you be and appear 

in our court before us at Westminster, on , to answer to us of such 

r*^^^l *'^*^^^'s and. things as shall then and there be objected against you 
L -' on our behalf ; and further, to do and receive all those things which 
our said court shall then order concerning you ; and this you are not to omit 
under the penalty of one hundred pounds, to be levied upon your goods aod 
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chattels, lands and tenements, if you shall make default in the premises. 
Witness, Thomas Lord Denman, at Westminster, the i day of » in 
the ^— year of our reign. 

By the Court, 

RoBursoir* 

(Indonommit) 

Charles Francis Rohinson, Esq., coroner and attorney of our Lady the 
daeeo, in the court of our said Lady the Glueen, before the Glueen herself, 
for oar said Lady the Clueen prosecuteth this writ against the within-named 
J. S., upon an information in the nature of a quo warranto, exhibited against 
him by the said Charles Francis Robinson in the said court to shew by what 
authority he claims to be mayor [or <«an alderman," <« councillor," ^c, a$ 
the case mojf &e,] of the borough of , in the county of — *• 



No. 17. 
Affidavit of Service of Subponuu 
In the Ctueen's Bench. 

ZtcA/SeU.— The Ctueen against J. S. 

I. K., Clerk to J. C, of &c., gentleman, make 'oath and saith, that he, 
this deponent, did on the — day of — instant, /)er*ona%* serve J. S., 
of , fmerchant], the above named defendant, with a true copy of the 
writ of subpcena hereunto annexed, and of the indorsement thereon, and that 
he this deponent did at the same time shew to the said J. S. the said origi- 
nal writ of subp<ena and indorsement. 

Sworn, &c. L K. 

(a) If the ienrice was not jMfMiia/, (which is uimeoesMryO the form of affidavit will 
beaa follows: 

That he, this deponent, did, on, &c., serve J. S., of, &c., merchant, the 
above-named defendant, with a true copy of *the writ of subpoena j-^qoit 
hereunto annexed, and of the indorsement thereon, by delivering L -' 
such true copy to and leaving the same with the wife [or son, or servant, 
fye."] of the said J. 8., at his place of residence, situate at ' ; and that he, 
this deponent, did at the same time shew to the said [wife] of the said J. S. 
the said original writ of subpoena and indorsement." 



JlTLT, 1847.- 
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No. 18. 
Another Form of AflUaTit of Senrice of SobpoBiia (not annexing the Writ to the AffidaYit.) 
In the ClueeQ*fl Bench. 

Lichfield, — The Ctaeen against J. S. 

L K., clerk to J. C, of dbc., gentleman, maketh oath and saith, thai he, 

this deponent did on the ■ day of instant, personally serye J. S., 

of , fmerchant^f the above-named defendant, with a true copy of the 

writ of suopoBna in this prosecution, and of the indorsement thereon, whiph 
said writ of subp<»na appeared to this deponent to be regularly issued out of 
and under the seal of this honourable court ; and a true copy of which said 
writ of subpcena, and of the indorsement thereon is hereunto annexed. [If 
the service was not personal^ omit the word ^^ personally ^^^ and go on thus j\ 
-— «( by delivering such first-mentioned true copy of the said writ and indorse- 
ment to, and leaving the same with, the wife, or son, or servant, a8 the 
case may 6e,] of the said J. S.« at bis place of residence, situate at — — Q 
and that he, this deponent, did at the ^ame time shew to the said J. S. 
[[or " to the said wife, dbc, of the said J. S/'J the said original writ of 
subpoena and indorsement. 

Sworn, &c. L K. 



No. 10. 

Attachment for not appearing to a Quo Warranto Information. 

Victoria, by the grace of Grod of the United Kingdom of Great Britain and 

Ireland Glueen, Defender of the Faith, to the Sheriff of , greeting. 

We command you, that you do not forbear by reason of any liberty in your 
r#^^fi1 *^^'^w*^^» ^"^ ^^^^ yo** attach J. S., so that you may have his body 

L J before us, at Westminster, on , to answer to us upon an 

information in the nature of a quo warranto, exhibited against him by 
Charles Francis Robinson, Esq., our coroner and attorney in our court before 
us to shew by what authority he claimeth to be mayor [or an alderman, 

councillor, fyc. as the case maybe'} of the borough of , in the county of 

— , whereof he is impeached ; and have you then and there this writ. 
Witness, Thomas Lord Denman, at Westminster, the —7 day of — , 
^n the — year of our reign. 

By the Court, 

Robinson. 
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No. 20. 

Notice to appear to a Quo Warranto Information pnrsaant to Defendant's undertaking in 
an Enlarged Kole, Slc (aAte, 201.) 

In the Queen's Bench. 

The Glueen against J. S. 

Upon an Information in the nature of a Cluo Warranto. 
Takr notice, That the information in this prosecution was filed this day 

[or on the day of instant,] and that unless an appearance thereto 

be entered for the defendant ^« immediately" or «« within four days from the 
date hereof," or «* on or before [Monday] next,**' pursuant to his undertak- 
ing in the rule of court made in this prosecution on [Monday, the ■ ■ ■ day 

of , in the last term,{a)] the court will be moved on [Tuesday] next, or 

so soon after as counsel pan be heard, for a writ of attachment against the 

defendant for his contempt. Dated the day of ^ 18-^. 

Yours, &c. J. C. 



To J. S., the defendant, and also 
to Mr. I. K., his solicitor. 



Solicitor for the Prosecutor. 



•No. 21. [*336J 

Judgment for want of a Plea to a Qno Warranto Infimnation. 

And now, that is to say, on , in this same term, before our said Lady 

the Q,ueen at Westminster, cometh the said J. S., in his proper person, and 
having heard the said information read, he prayeth a day to answer there- 
unto until on [Friday, &c.]; and it is granted to him before our said Lady 
the Queen at Westminster ; the same day is given as well to the said Charles 
Francis Robinson, who prosecuteth for our said Lady the Queen in this 
behalf, as to the said J. S. : on which said [Friday, &c.,] before our said 
Lady the Queen at Westminster, cometh the said C. F. R„ who for our 
said Lady the Queen in this behalf prosecuteth, in his proper person ; and 
the said J. S., upon the fourth day of pleading, although being solemnly 
called to answer, doth not come nor doth he say any thing in bar or in abate- 
ment of the said information, nor doth he in any manner answer to the said 
information or to the premises in the said information specified, above charg- 
ed upon him ; wherefore our said Lady the Queen remaineth against him 
the said J. S. without defence in this behalf; whereupon all and singular 
the premises being seen and fully understood by the court of our said Lady 
the Queen now here. It is considered and adjudged by the said court here 
that he the said J. S. do not in any manner intermeddle with or concern 
himself in or about the office, liberties, privileges, and franchises aforesaid, 
but that he be absolutely forejudged and excluded from ever exercising or 
using the same or any of them for theTuture; and that the said J. S., in 

(a) Sometimes a copy is annexed and referred to thus : — ^^ A true copy whereof is here- 
unto annexed,*' or ** above written," Sfc^ at ike CMf tnay b§. 



944 COLB ON CEIKIMAL I H f 0«K AT lOKS, BTC. 

order to satisfy oar said present Sovereign Lady the Qaeen, for and on 
account of the usurpation aforesaid, be taken and so forth ;(a) and that the 
said E. F., the relator above mentioned in this behalf, do recover against the 
said J. 8. the sum of » for his costs by him laid out and expended in 
carrying on his suit in this behalf, according to the form of the statute in 
such case made and provided. 



[ •387 ] *No. 22. 

Wftrraat to DisoUim. 

I, J. 8., of dbc, merchant, do hereby authorise and desire you to enter 
or cause to be entered an appearance, and also a plea of disclaimer in my 
name to an information in the nature of a quo warranto exhibited against me 
in her Majesty's Court of Glueen's Bench by Charles Francis Robinson, 
Esquire, coroner and attorney of our Lady the Queen in the court of our 
said Lady the Glueen, before the Clueen herself, for using and exercising 
the office of mayor [or « an alderman," or •« a councillor,"] of the borough 
of—, in the county of — -, in order that a judgment of ouster may be 
entered against me upon record : and for your so doing this shall be your 
sufficient warrant. 

To Mr. . J. 8. 



JF.s. 



No. 23. 

Disclaimer and Judgment thereon. 

Of — Term, in the year of Clueen Victoria. 

"1 And now, that is to say, on , in this same term, before oar 

vsaid Lady the Glueen at Westminster, cometh the said J. 8. by 
The Queen. J q g^ g^ |^jg ^.j^^j^ jj^ court, and having heard the said informatioa 
read, he sailh that he doth altogether disavow and disclaim the office, liber- 
ties, privileges, and franchises in the said information above specified, and 
cannot deny but that he hath usurped upon our said Lady the Ctueen the 
said office, liberties, privileges, and franchises in the said information above 
mentioned, and confesseth and acknowledgeth the said usurpation in manner 
and form as in the said information is above alleged ; and thereupon he 
putteth himself upon the mercy of our isaid Lady the Clueen : whereupon 
all and singular the premises being seen and fully understood by the court 
of our said Lady the Clueen now here, It is considered and adjudged by the 
said court here, that he the said J. S. do not in any manner intermeddle with 
or concern hinaself in or about the office, liberties, privileges, and franchises 
aforesaid, but that he be absolutely forejudged and excluded from ever exer- 

(s) The concliidingf part of the jadgment (as to coets) should be omitted when the inibr. 
mation does not relate to any corporate office, or franchise of a corporate nature in a cor- 
porate place withia the 9 Ann. c. 20. See ante, 122. 237. 



cising or using the same, or any of them, for the fature; and that he the 
said J. S., in order to satisfy our said *pre8ent Sovereign Lady the p^^qo-i 
Qraeen^, for and on account of the usurpation aforesaid, be taken and ^ -^ 
BO forth ; and that the said E. F., the relator above mentioned in this behalf, 
do recover against the said J. S. the sum of — — — , for his costs by him laid 
out and expended in carrying on his suit in this behalf, according to the 
form of the statute in such case made and provided. 

See note to No. 91, ute, p. S36>. 



No. 24. 



l>emiirrer (General or Special) to a Qao Warranto Infbrmation— Joinder^Cur. adv. vuh. 
— Judgment for the Crown. 

Of — Term, in the — year of Glueen Victoria. 

J ^ ^ And now, that is to say, on , in this same term, before our 

au.' V said Lady the Gtueen at Westminster, cometh the said J. S., by 
e Queen. ^ q^ ^^ ^^ ^^^ clerk in court, and having heard the said informa- 
tion read, he says, that our said Lady the Gtueen ought not to impeach or 
implead him the said J. S. by reason of the premises in the said informa- 
tion above mentioned and specified, because he says that the said informa- 
tion and the matters therein contained are not sufficient in law, and that he 
need not, nor is he obliged by the law of the land, to answer thereto ; and 
this he is ready to verify ; wherefore, and because of the insufficiency of 
the said information, the said J. S. prays judgment, and that he may be 
dismissed and discharged by the court here of and from the premises above 
charged upon him in form aforesaid. ^Ifthe demurrer be apecialj proceed 
thus : — And the said J. S., according to the form of the statutes in such case 
made and provided, sets down and shews to the court here the following 
causes of demurrer to the said information (that is to say), for that (]&c.]. 

Joinder in Demurrer. '\ — And the said coroner and attorney of our said 
Lady the Gtueen for our said Lady the Gtueen sailh, that the said informa- 
tion and the matters therein contained are sufficient in law ; and this the 
said coroner and attorney of our said Lady the Gtueen for our said Lady 
the Gtueen is ready to verify and prove as the court shall award ; where- 
fore, inasmuch as the said J. S. hath not answered to the said information, 
nor in anywise •denied the matters therein contained, he the said r^qqoi 
coroner and attorney of our said Lady the Gtueen for our said Lady t J 
the Gtueen prayeth judgment, and that the said J. S. may be convicted of 
the premises above chained upon him, and may be forejudged and excluded 
of and from the [office], liberties, privileges, and franchises aforesaid. 

Cur. adv, t?u//.]-— And because the court of our said Lady the Gtueen 
now here is not yet advised about giving their judgment of and concerning 
the premises aforesaid, a day is therefore given as well to the saidC. F.R., 
who for our said Lady the Gtueen in this behalf prosecuteth, as to the said 
J. S., before our said Lady the Gtueen, until on [Monday, dbc], whereso- 
ever she shall then be in England, to hear their judgment thereupon, for 
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that the said coart of oar said Lady the Clueen now here is not as yet 
advised thereupon. 

At which time, (to wit) on [Monday, dbc], before our said Lady the 
Clueen at Westminster, come as well the said C. F. R., who for our said 
Lady the Qaeen in this behalf prosecuteth, as the said J. S. by-his clerk 
in court aforesaid ; and because the court of our said Lady the Queen now 
here is not as yet advised about giving their judgment of and concerning 
the premises aforesaid, a day is therefore further given as well to the said 
C. F. R., who for our said Lady the Queen in this behalf prosecuteth, as to 
the said J. 8., until on [Wednesday, dbc.,]« before our said Lady the Queen« 
wheresoever she shall then be in England, to hear their judgment there- 
upon, for that the said court of our said Lady the Queen now here is not as 
yet advised thereupon. 

JudgmentJ}^Ax which time (to wit), on [Wednesday, &c.], before our 
•aid Lady the Queen at Westminster, came as well the said 0. F. R., who 
for our said Lady the Queen in this behalf prosecuteth, as the said J. S. by 
his clerk in court aforesaid : whereupon all and singular the premises being 
'seen and fully understood by the court of our said Lady the Queen now 
here, upon mature deliberation thereupon had, it is considered and adjudged 
by the said court here that the said information and the matters therein con* 
tained are sufficient in law : It is thereupon considered and adjudged that 
the said J. 8. do not in any manner intermeddle with or concern himself in 
or about the office, liberties, privileges, and franchises aforesaid, but that he 
be absolutely forejudged and excluded from ever exercising or using the 
same, or any of them, for the future ; and that^he said J. S., in order to 
satisfy our said present Sovereign Lady the Queen, for and on account of 
r*3401 *^^^ usurpation aforesaid, be taken and so forth ; and that the said 
L- -l E. F., the relator above mentioned in this behalf, do recover against 

the said J. S. the sum of , for his costs by him laid out and expended 

in carrying on his suit in this behalf, according the form of the statute in 
such case made and provided. 

See note to No. 31, ante, p. 336. 



No. 26. 



Plea that the Defendant did not use or exercise the said Office, nor claim the said Liber- 
ties, Privileges, and Franchises, dLC. 

I 
Of Term, in the year of Queen Victoria. 



J. s. 



And now (that is to say) on [Friday, the — day of ,] 

in this same term, before our said Lady the Queen at Westmin- 
The Queen. ^ g^^y^ cometh the aforesaid J. S. by G. B. B. his clerk in court, and 
having heard the' said information read, he says that, under colour of the 
premises contained in the said information , he is greatly troubled and vexed, 
and that by no means justly, because protesting that the said information 
and the matters therein contained are not sufficient in law, and that he need 
not nor is obliged by law to give any answer thereto, yet for plea in this 
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behalf the said J. S. 8a3r89 that he did not nse nor exercise the said office of 
mayor [or «<an alderman," <<a councillor," &cJ] of the said borough, nor 
claiin to be [mayor, &c.] of the said borough, nor to have, use, and enjoy 
the liberties, privileges, and franchises to the said office of Qmayor, dbc] of 
the said borough belonging and appertaining, or any part thereof, in manner 
and form as by the said information is above laid to his charge ; and of this 
he puts himself upon the country, &c. 

Similiter J] — ^And the said coroner and attorney of our said Lady the 
CtueeDy for our said Lady the Clueen, doth the like, &c. 



*No. 26- [•341] 

CommeQoeiBeiit of a Second or eabieqaent Plea. 

And for a further and subsequent Plea in this behalf, the said J. S., by 
leave of the court here for this purpose first had and obtained, according to 
the form of the statute in such case made and provided, says that [&c.] 



No. 27. 



Plea as to part of the Time in the Information specified a Confession of the Usurpation, 
and as to the residue of a Justification shewing the Defendants Election, &c.(a.) 

Of Term, in the year of Queen Victoria. 

J. s. ) And now, that is to say, on [Friday, the — day of 2 

The ^'een. ) in this same term, before our said Lady the Clueen at West- 
minster, Cometh the aforesaid J. S., by G. 6. B. his clerk in court, and 
having heard the said information read, as to so much thereof as charges 
him the said J. S. with having used and exercised the said office of [an 

alderman] of the said borough of , on the — day of , in the 

— — year of the reign of our said present Sovereign Lady Victoria, and 

from thence continually afterwards until and on the day of in the 

same year of the reign of our said Sovereign Lady Victoria, and 

during all that time there claiming to be an alderman of the said borough, 
to have, use, and enjoy all the liberties, privileges, and franchises to the 
office of an alderman of the said borough belonging and appertaining, and 
during all that time usurping upon our said Lady the Clueen the said office, 
liberties, privileges, and franchises in manner and form as in the said infor- 
mation is above in that behalf charged upon him, the said J. S. saith, that 
he doih altogether disavow atid disclaim the said office, liberties, privileges, 
and franchises during the time in this plea above mentioned, and cannot 
deny but that he did during all that time usurp upon our said Lady the 
Clueen the said *office, liberties, privileges, and franchises in man- p#o42i 
ner and form as in the said information is above in that behalf ^ -^ 

(a) See aate, pp. 211. 230. 
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alleged ; and thereupon he pntteth himself upon the mercy of our said 
Lady the Queen : and as to the residue of the said information, that is to 
say, as to so much thereof as charges him the said J. S. with having used 
and exercised the said office of an alderman of the said horongh of ' , 
on the — ^ day of «-^« [the next day afier the last one mentioned in the 
preoioue ptee^] in the same -~^ year of the reign of our said Sovereign 
Lady Victoria, and from thence continually afterwards to the time of exhibit- 
ing the said information, and during all that time there claiming and still there 
claiming to be an alderman of the said borough, and to have, use, and enjoy 
all the liberties, privileges, and franchises to the office of an alderman of the 
said borough belonging and appertaining, and during all that time usurping 
and still usurping upon our said Lady the Clueen the said office, liberties, 
privileges, and franchises in manner and form as in the said information is 
above in that behalf charged upon him, the said J. S. complains that he is by 
colour thereof greatly troubled and vexed, and that unjustly, because he saith 
that true it is that the said borough of ■ is an ancient borough, and that 
[herefottow the language of the preliminary allegations in the information^ 
and proceed to shew the defendant'* s qualifieation and eteetion, ^c, as in 
other eases, see post. No. 29.] By virtue whereof he the said J. S. afterwards, 
for all the time in the introductory part of this plea mentioned, hath used 
and exercised, and still doth use and exercise the office of an alderman of 
the said borough, and hath there claimed, and still doth there claim, to be 
an alderman of the said borough, and ro have, use, and enjoy all the liber- 
ties, privileges, and franchises to the office of an alderman of the said 
borough belonging and appertaining, as it was lawful for him to do. With- 
out this, that he the said J. S., during all or any part of the time in the 
introductory part of this plea mentioned, hath usurped the said office, 
liberties, privileges, and franchises, or any part thereof, upon our said Lady 
the Clueen, in manner and form as in the said information is above in that 
behalf alleged ; and this he the said J. S. is ready to verify, &c, ; where- 
fore he prays judgment, and that the said office, liberties, privileges and 
franchises in form aforesaid claimed by him, may for the future be allowed 
to him, and that he may be dismissed and discharged by the court here of 
and from the premises in the introductory part of this plea mentioned* 

(Signed) W. R. Colk. 



[♦343] *No. 28. 

Plea by the IMaycur of a Borough, shewing his Election, &c 
Of — Term, in the year of €lueen Victoria. 

\ And now, that is to say, on — , the — day of , in 

au.' > this same term, before our said Lady the Clueen at Westminster, 
The Queen. ^ cometh the aforesaid J. S., by G. B. B. his clerk in court, and, 
having heard the sc^d information read, complains that he is by colour thereof 
greatly troubled and vexed, and that unjustly; because, protesting that the 
said information, and the matters therein contained, are not sufficient in law, 

(a) Here fi>Uow the lanifnage of the inibnnatioo. 
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and that he the aaid J. 8. is not boond by the law of the land to answer the 
aame ; yet for plea in this behalf, the said J. S. sailh, that true it is that(a) 
the said borough and city of Lichfield is an ancient borough and city, and 
that the bailifis and citizens of the said borough and city for divers, to wit| 
ten years next before the passing of the said act of Parliament in the said 
information mentioned, and until the first election of councillors in the said 
borough and city, under the said act, that is to say, until the 26th day of 
December, in the year of our Lord 1835, were one body corporate and 
politic in deed, fact, and name, by the name of the bailiff and citizens of the 
city of Liichfield, and since the said first election of councillors in the said 
borough and city, under the said act, that is to say, from and after the said 
26th day of December, in the year of our Lord 1835, have been and still 
are one body corporate and politic by the name of the Mayor, Aldermen, 
Burgesses of the borough and city of Lichfield, that is to say, at the 
borough and city of Lichfield aforesaid, in the county of the same city ; and 
that within the said borough and city, pursuant to the provisions of the said 
act, there of right ought to be one mayor, divers, to wit, six aldermen, and 
divers, to wit, eighteen councillors of the said borough and city, to be 
elected in the manner in the said act specified ; and that the place and 
office of mayor of the said borough and city is a public office and a place 
and office of great trust and pre-eminence within the said borough and 
city, touching the rule and government of the said *borough and ^#344-1 
city j^ and the administration of public justice within the same, that L J 
is to say, at the borough and city of Lichfield aforesaid, in the county of the 
same city, as in the said informatipn is above suggested ; but the said J. S. 
further saith, that before and at the time of the election hereinafter men- 
tioned, to wit, at the borough and city of Lichfield aforesaid, in the county 
aforesaid, he the said J. S. was an alderman [or « a councillor"] of the said 
borough and city, and a fit person duly qualified, according to the provi- 
sions of the said act, to be elected and to be the mayor of the said borough 
and city ; arid that, upon the 9th day of November, in the year of our Lord 
1841 (being tha day in and by the said act appointed for the election of a 
fit person to be the mayor of the said borough and city,) at the borough 
and city of Lichfield aforesaid, in the county aforesaid, he the said J. S., 
so being such alderman [or « councillor,"] andvduly qualified as aforesaid, 
was then and there duly elected by the council of the said borough and 
city to be the mayor of the said borough and city, according to the provi* 
sions of the said act; and the said J. S., further saith, that 'he the said 
J. S. being so elected to be the mayor of the said borough and city, did 
afterwards, and before he the said J. S. in any way acted as such mayor, 
to wit, on the day and year last aforesaid, at the borough and city afore- 
said, in the county aforesaid, before A. B. and C. D., who then and 
there were two pf the [councillors] of the said borough and city, duly make 
and subscribe the declaration in that behalf prescribed and required in and 
by the said act of Parliament, according to the provisions of the said act, 
and then and there accepted the said office of mayor of thes said borough 
and city of Litchfield, and then and there became, and was, and still is the 
mayor of the said borough and city ; by virture whereof, he the said J. S., 
for all the time in the said information in that behalf mentioned, hath used 

(a) Here fi>now the laDj^iiage (^the ioformation. 
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mud exercised, and still doth ase and exercise, the office of mayor of the said 
borough and city, and hath there claimed, and still doth there claim, to be 
the mayor of the said borough and city, and to have, use, ahd enjoy all the 
liberties, privileges, and franchises to the office of mayor of the said borough 
andeity belonging and appertaining, as it was lawful for him to do. TVith- 
out this, that he the said J. S. hath usurped the said office, liberties, privi- 
leges, and franchises, or any part thereof, upon our said Lady the Ctueen, 
in manner and ibrm as in the said information is above supposed : and this 
he the said J. S. is ready to verify, &c, ; wherefore he prays judgment, and 
r^^^ifil ^^^^ ^^^ ^'^ office, liberties, *pri vileges, and franchises in form afore- 
L J said claimed by him, may for the future be allowed to him, and that 
he may be dismissed and discharged by the court here of and fronoi the 
premises aforesaid, 

(Signed) W. R. C01.B. 



No. 29. 
Plea by an Alderman of a Borough, shewing his Election, &c. 
Of Term, in the — year of Clueen Victoria. 

^aif ' \ ^^^ t^oWf that is to say, on , the day of , in 

The Qvieea. ) this Same term, before our said Lady the Clueen at Westmin- 
ster, Cometh the aforesaid J. S., by G. B. 6. his clerk in court, and, having 
heard the said information read complains that he is by colour thereof 
greatly troubled and vexed, and that unjustly ; because, protesting that the 
said information, and the matters therein contained, are not sufficient in 
law, and that he the said J. S. is not bound by the law of the land to 
answer the same ; yet, for plea in this behalf, the said J. S. saith, that true, 
it is that(a) the borough and city of Lichfield is an ancient borough and city 
and that the bailifii and citizens of the said borough and city for divers, to 
wit, ten years next before the passing of the said act of Parliament in the 
said information mentioned, and until the first election of councillors in the 
said borough and city under the said act, that is to say, until the 26th day 
of December, in the year of our Lord 1836, were pne body corporate and 
politic in deed, fact, and name, by the name of the bailifis and citizens of 
the city of Lichfield, and since the said first election of councillors in the 
said borough and city under the said act, that is to say, from and after the 
said 26th day of December, in the year of our Lord 1835, have been and 
still are one body corporate and politic, by the name of The Mayor Alder- 
men and Burgesses of the borough and city of Lichfield, that is to say, at 
the borough and city of Lichfield aforesaid, in the county of the same city; 
and that within the said borough and city, pursuant to the provisions of the 
said act, there, of right, ought to be one mayor, divers, to wit, six 
r*^/ifi"l *^^^^^^^9 ^^^ divers, to wit, eighteen councillors of the said 
L -• borough and city, to be elected in the manner in the said act speci- 

Xa) Here &ilow the language of the information. 
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fied ; and that the place and.office of an alderman of the said borough 
and city is a public office, and a place and office of great trust and pre-emi- 
nence viriibin the said borough and city, touching the rule and government 
of the said borough and city, and the administration of public justice within 
the same, that is to say, at the borough and city of Lichfield aforesaid,' in 
the county of the same city, as in the said information is above suggested ; 
but the said J. S. further saith, that, under and by virtue o( the 'said act, 
one-half of the whole number of the aldermen of the said borough and city, 
to ^wit, three of the said aldermen were, upon the 9th day of November, in 
the year 1838, and in every third succeeding year, to go out of office accord- 
ing to the provisions of the said act ; and the said J. S. further saith, that on 
the 9th day of November, in the year of our Lord 1841, (being one of the 
years in that behalf so appointed as aforesaid,) at the borough and city of 
Lichfield aforesaid, in the county aforesaid, one-half of the whole number 
of the aldemen of the said borough and city, to wit, three of the said alder- 
men who had then been aldermen of the said borough and city for the long- 
est time without re-election, went out of office according to the provisions 
of the said act; and the said J. S. further saith, that before and at the 
time of the election hereinafter mentioned, to wit, at the borough and 
city of Lichfield aforesaid, ia the county aforesaid, he the said J. S. was 
an in rolled burgess of the said borough and city, and he the said J. S. then 
and there was a councillor [or say « duly qualified to be a councillor"] of 
tile said borough and city, and he the said J. S. then and there was duly 
qualified according to the provisions of the said act, to be elected and to be 
an alderman of the said borough and city ; and the said J. S. further saith, * 
that afterwards, to wit, on the same 9th day of November, in the year 1841 
aforesaid, at the borough and city of Lichfield aforesaid, in the county afore- 
said, he the said J. S. so being such inroUed burgess [and councillor,] and 
duly qualified as aforesaid, was then and there duly elected by the council 
of the said borough and city to be an alderman of the said borough and city, 
to supply the place of one of the said aldermen, who so went out of office as 
aforesaid, according to the provisions of the said act ; and the said J. S. 
further saith, that he the said J. S., being so elected to be an alderman of 
the said borough and city, did afterwards, and before he the said J. S. in 
any way acted as such alderman, to wit, on the day and year last aforesaid, 
*at the borough and city aforesaid, in the county aforesaid, before p^n^iy-i 
A. B. and C. D., who then and there were two of the [councillors] L J 
of the^aid borough and city, duly make and subscribe the declaration in 
that behalf prescribed and required in and by the said act of Parliament, 
according to the provisions of the said act, and then and there accepted the 
said office of an alderman of the said borough and city of Lichfield, and then 
and there became and was and still is an alderman of the said borough and 
city ; by virtue whereofhe the said J. S., for all the time in the said information 
in that behalf mentioned, hath used and exercised, and still doth use and 
exercise, the office of an alderman of the said borough and city, and hath 
there claimed, and still doth there claim, to be an alderman of the said 
borough and city, and to have, use, and enjoy all the liberties, privileges, 
and franchises to the office of an alderman of the sscid borough and city 
belonging and appertaining, as it was lawful for him to do. Without thi», 
that he the said J. S. hath usurped the said office, liberties, privileges, and 
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firaochifleB, or any part thereof, opon our said Lady the daeen, in mamieT 
and form aa in the said information is above supposed : and this he the said 
J* S. is ready to verify, dbc. ; wherefore he prays judgment, and that the 
said office, liberties, privileges, and franchises in form aforesaid claimed by 
him, may for the future be allowed to him, and that he may be dismissed 
and discharged by the court here of and from the premises aforesaid. 

(Signed) W. R. CoiA. 



No. 30. 
Plea by a Coimcillor of a Borough, shewing his Election, &e. 
Of — Term, in the -^— year of Clueen Victoria. 



j.s. 

atj. 



And now, that is to say, on , the — — day of , in 

The Queen. 5 this saipo term, before our said Lady the Clueen at Westmin* 
ster, Cometh the aforesaid J. 8., by Q. B. B. his clerk in court, and having' 
heard the said information read, complains that he is by colour thereof 
greatly troubled and vexed, and that unjustly : because, protesting that the 
said informatiop and the matters therein contained are not sufficient in law, 
and that he the said J. S. is not bound by the law of the land to answer the 
r*34Rl ^^"'^^ y^^» ^^^ P^®^ ^^ ^^^^ ^behalf, the said J. S. saith that true it is 
L J that (a\ the borough and city of Lichfield is an ancient borough and 
city, and that tne baililTs and citizens of the said borough and city, for divers 
(to wit\ ten years next before the passing of the said act of Parliament in 
the said information mentioned, and until the first election of councillors In 
the said borough and city under the said act, that is to say, uotilnhe 26th 
day of December, in the year of our Lord 1835, were one body corporate 
and politic, in deed, fact, and name, by the name of the bailiffs and citizens 
of the city of Lichfield, and since the said first election of councillors in the 
said borough and city under the said act, that is to say, from and after the 
said 26th day of December, in the year of our Lord 1835, have been and 
still are one body politic and corporate, by the name of The Mayor, Alder- 
men and Burgesses of the borough ami city of Lichfield, that is to say, at 
the borough and city of Lichfield aforesaid, in the county of the same city ; 
and that within the said borough and city, pursuant to the provisions of the 
said act, there of right ought to be one mayor, divers, to wit, six aldermen, 
and divers, to wit, eighteen councillors of the said borough, and city, to be 
elected in the manner in the said act specified ; and that the place and 
office of a councillor of the said borough and city is a public office, and a 
place and office of great trust and pre-eminence within the said borough and 
city, touching the rule and government of the said borough and city, and 
the administration of public justice within the same, that is to say, at the 
borough and city of Lichfield aforesaid, in the county of the same city, as 
in the said information is above suggested ; but the said J. S. further saith, 
that after the passing of the said act of Parliament, to wit, on the 1st day of 
November, in the year of our Lord 1835, at the borough and city of Lich- 
field aforesaid, in the county aforesaid, the said borough and city of Lich* 
(a) Here follow the language of the information. 
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field 9 for the purpoees of the said act, was* and from thenceforth hath been, 
and still is duly divided into two wards, under the provisions of the said 
act, the extent, limits, and boundary lines of the said wards having been in 
due time in that behalf, to wit, within the space of six weeks next after the 
passing of the said act, to wit, on the ■ day of October, in the year 
last aforesaid, at the borough and city of Lichfield aforesaid, in the county 
aforesaid, duly determined and set out, and copies of the particulars 
^f the said division having been (to wit) then and there duly trans- p«q^Q-i 
mitted, published, and delivered, according to the provisions of the L J 
said act ; and the said J. S. further saith, that one of the said wards into 
which the said borough and city was so divided as aforesaid, then and there 
was and still is called and known as the North Ward, and the other of the 
said wards then and there was and still is called and known as the South 
Ward, and that afterwards, to wit, on the day and year last aforesaid, at 
the borough and city of Licl^field aforesaid, in the county aforesaid, the 
number of councillors mentioned in conjunction with the name of such 
borough and city in the schedule (A.), to the said act annexed, to wit, the 
number of eighteen councillors, was duly apportioned among the said two 
wards of the said borough and city, according to the provisioi/s of the said 
act, and that nine of such councillors were then and there duly assigned to 
each of the said wards, according to the provisions of the said act, and the 
number so assigned to each ward of the said borough and city was then and 
there duly published according to the provisions of the said act, and that 
under and by virtue of the said act, one third part of the said nine councillors 
90 apportioned and assigned to each of the said wards as aforesaid, was 
upon the 1st day of November in the year 1836, and in every succeeding 
year, to go out of office according to the provisions of the said act ; and the 
«iid J. S. further saith, that on the 1st day of November in the year of our 
Lord 1841, at the borough and city of Lichfield aforesaid, in the county 
aforesaid, one third part of the whole number of councillors assigned to and 
elected in the said South Ward of the said borough and city, to wit, three of 
the said councillors, who had then been for the longest time in office without 
re-election, went out of office according to the provisions of the said act, and 
that afterwards, to wit, on the same day and year last aforesaid, in the 
borough and city of Lichfield aforesaid, in the county aforesaid, an election 
^ three councillors, to supply the places of those who so went out of office, 
as aforesaid, was duly held according to the provisions of the said act, before 
T. A. Esq., an alderman of the said borough and city, (he the said T. A. 
then and there being the alderman duly appointed in that behalf, by the 
the councillors chosen in the said South Ward,) and before A. B. and C. 
D., who then and there were the two assessors of the said South Ward ; and 
the said J. S. further saith, that before and at the time of the said election, 
to wit, at the borough and city of Lichfield aforesaid, in the county afore- 
said, he, the said J. S., was an inroUed burgess of the said borough and 
*city, and he the said J. S. was then and there duly qualified p^qka-i 
according to the provisions of the said act to be elected and to be a L J 
councillor of the said borough and city^ in the said South Ward, under and 
by virtue of the said act ; and that he the said J. S., being such inroUed 
burgeasj so qualified as aforesaid, was then and there a candidate to be 
elected and chosen one of the counciUors of the said borough and city, 
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in the said Soath Ward, to supply the place of one of those councillors who 
had theu so gone out of office as aforesaid ; and that at the said election so I 
held as aforesaid, the hurgppsses of the said South Ward, duly inroUed as 
the said act requires, did openly assemble, and did then and there elect and 
choose him the said J. S. to be a councillor of the said borough and city, | 
according to the provisions of the said act, and that at the conclusion of | 
the said election, the said aldermen and assessors did then and there I 
examine the voting papers delivered to them at the said election, and did 
then and there ascertain and declare the said J. S. to be duly elected a 
councillor of the said borough and city, in the said South Ward, according 
to the provisions of the said act, and he the said J. S. then and there was 
duly elected such councillor as aforesaid ; and the said J. S. further saith, 
that he the said J. S„ being so elected such councillor as aforesaid, did after^ 
wards, and before he the said J. S. in any way acted as such councillor as 
aforesaid, (except as in the said act is in that behalf excepted and permitted), 
to wit, on the day and year last aforesaid, at the borough and city of Liich- 
field aforesaid, in the county aforesaid, before £. F. and G. H„ who then 
and there were two of the [councillors] of the said borough and city, duly 
make and subscribe the declaration in that behalf prescribed and required 
in and by the said act of Parliament, according to the provisions of the said 
act, and then and there accepted the said office oC a councillor of the said 
borough and city of Lichfield, and then and there became, and was, and still 
is a councillor of the said borough and city ; by virtue whereof he the said 
J. S., for ail the time in the said information in that behalf mentioned, hath 
used and exercised, and doth use and exercise, the office of a councillor of 
the said borough and city, and hath there claimed, and still doth there claim, 
to be a councillor of the said borough and city, and to have, use, and enjoy all 
the liberties, privileges, and franchises to the office of a councillor of the 
said borough and city belonging and appertaining, as it was lawful for him I 
to do : without this, that he the said J. S. hath usurped the said office, 
liberties, privileges, aud franchises, or any part thereof, upon our said Lady 
r*35l1 Q'U^en, in manner and *form as in the said information is above 
L -^ supposed, and this he the said J. S. is ready to verify, &c. ; where- 
fore he prays judgment, and that the said office, liberties, privileges, and * i 
franchises, in form aforesaid claimed by him, may for the future be allowed 
to him, and that he may be dismissed and discharged by the court here of 
and from the premises aforesaid, 

(Signed) W. R. Cole. 



No. 31. 



Plea by a Councillor, showing bis election to an extraordinary Vacancy, occasioned by the 
Absence for more than Six Months of one W. T., whose office of Councillor was there- 
upon declared vacant 

Of Michaelmas Term, in the sixth year of Clueen 
Victoria. 

^at?** 1 ^^^ ^^^* ^^^^ ^^ ^^ ®°y' ^^ Wednesday, the second day of 

The Queen. >- November, in this same term, before our said Lady the Clueen 

J at Westminster, cometh the aforesaid W. G., by G. B. B. his 
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clerk in court, and haying heard the said information read, he says that 
under coloar of the premises contained in the said information, he is greatly 
troubled and vexed, and that by no means jastiy ; because, protesting that 
the said information and the matters therein contained are not sufficient in 
law, and that he need not, nor is obliged by law to give any answer thereto ; 
rProtesting also that the said burge8ses(a) of the said borough and city of 
Lichfield were not nor are one body corporate and politic in deed, fact, and 
name, as in the said information is above alleged (] For plea, neverthelessy 
in this behalf, the said W. G. saith, that the said borough and city of Lich- 
field is an ancient borough and city, and that the bailiffi and citizens of the 
said borough and city for divers (to wit) ten years next before the passing 
of the said act of Parliament, in the said information mentioned, were one 
. body corporate and politic in deed, fact, and name, by the name of The 
6ailiJ9s and Citizens of the City of Lichfield, and since the passing of the 
said act of Parliament, that is to say, from and after *the 28th day r«oRo-i 
of December, in the sixth year of the reign of the late King Wil- L -^ 
Ham the Fourth, have been and still are one body corporate and politic, by 
th.e name of The Mayor, Aldermen and Burgesses of the Borough and City 
of Lichfield, that is to say, at the borough and city of Lichfield aforesaid, in ' 
the county of the same city ; and that within the said borough and city, 
pursuant to the provisions of the said act, there of right ought to be one 
mayor, divers to wit six aldermen, and divers to wit eighteen councillors of 
the said borough and city ; and that the place and office of a councillor of 
the said borough and city is a public office, and a place and office of great 
trust and pre-eminence within the said borough and city, touching the rule 
and government of the said borough and city, that is to say, at the borough 
and city of Lichfield aforesaid, in the county of the same city ; and the said 
W. G. further saith, that under and by virtue of the said act of Parliament, 
the said borough and city for the purposes of the said act, before the first 
election made under and by virtue of the said act, to wit, on the 7th day of 
November, in the year of our Lord 1835, at the borough and city of Lich« 
field aforesaid, in the county aforesaid, was and still is duly divided into two 
wards, one called or known as the North Ward, and the other called or 
known as the South Ward, and the extent, limits, and boundary lines of 
such wards respectively, and the portions of the said borough and city 
included therein respectively, were then and there duly determined and set 
out according to the provisions of the said act, and the particulars thereof 
were then and there approved of and published according to the said act ; 
and that afterwards, to wit, on the day and year last aforesaid, at the borough 
and city of Lichfield aforesaid, in the county aforesaid, the number of coun* 
cillors mentioned in conjunction with the name of such borough and city in 
the schedule (A.) to the said act annexed, to wit, the number of eighteen 
councillors was duly appointed among the two said wards of the said 
borough and city according to the provisions of the said act ; and that nine 
of such councillors were then and there duly assigned to each of the said 
wards, according to the provisions of the said act ; and that the number so 
assigned to each ward of the said borough and city was then and there duly 

(fl) Th« information in this eaae incorrectly stated that **The Burgesses,** instead of 
I* Th« Bsiliffii andCitiwnsi*' were one body corporate, &c. 



1fp6 OOLS ON OftlHIVAL 1 VF OftH AT 10 N8y BTO. I 

pnUished according to the provisions of the said act ; and the said W. G. 
farther saith, that on the 2od day of Novemher, in the year of our Lord, 
1S40, (the 1st day of Novemher in that year heing on a Suoday,) at 
the boroagh and city of Lichfield aforesaid, in the county aforesaid, 
TiSftai ^^^ ^^^^ ^^ ^^ ^^^ whole namber of coancillors ^^assig^Ded to 
I- -I and elected in the said South Ward i^ the said borough and city, 
to wity three of the said coancillors who had then been for the longest 
time in office without re-election, went out of office according^ to the 
provisions of the said act ; and that afterwards, to wit, on the saoie day 
and year last aforesaid, in the borough and city of Lichfield aforesaid, in 
the county aforesaid, an election of three councillou to supply the places of 
those who so went out of office as aforesaid, was duly held before J. W., 
Esquire, an alderman of the said borough and city, (he the said J. "W. then 
and there being the alderman duly appointed in that behalf by the council- 
lors chosen in the said South Ward) and befors T. P« and W. H. the thea 
two deputy assessors and proper officers in that behalf for the said South 
Ward ; and that at such election, so held as aforesaid, the burgesses of the 
said South Ward, duly inroiled as the said act requires, did openly assemble 
and did then and there elect and choose one W. T. to be a councillor of the 
said borough and city for the said South Ward according to the provisioos 
of the said act, he the said W. T. then and there being duly qualified 
aooording to the provisions of the said act, to be elected and to be such coon- 
ciUor as aforesaid ; and the said W. T. was then and there duly elected and 
declared to be such councillor as aforesaid, according to the provisions of 
the said act ; and the said W. T. then and there, before two of the council 
of the said borough and city, duly made and subscribed the declaration ia 
that behalf prescribed and required in and by the said act, and then and 
there accepted and took upon himself the said office, and became and was 
a councillor of the said borough and city, and continued to be such coon- 
cillor as aforesaid, and until his said office became void as hereinafter men- 
tioned ; and the sud W. G. further saith, that afterwards and whibt the 
said W. T. was and continued to be such councillor as aforesaid, to wit, on 
the 90th day of March, in the year of our Lord, 1841, at the borough and 
city of Lichfield aforesaid, in the county aforesaid, he the said W. T. left 
the said borough and city, and then continued absent fnun the said borough 
and city for more than six months at one and the sameiime, and that such 
absence was not owing to or occasioned by illness ; and that the council of 
the said borough and city did thereupon forthwith, according to the provi- 
sions of the said act, declare the said office of the said W. T. to be void, to 
wit, on the 30th day of October, in the year of our Lord 1841, at the 
r*^541 ^fough and city of Lichfield aforesaid, in the county ^aforesaid; 
L J and the said council did then and there signify the same by notice 
in writing under the hands of three of them, countersigned by the town 
derk of the said borough and city, and affixed on the outer door of Guildball 
d the said borough and city, (being a public place within the said boroagh 
and city,^ according to the provisions of the said act ; and that the said 
office of tne said W. T. did thereupon become void, according to the ptovt 
sions of the said act, to wit, on the day and year last aforesaid, at the 
borough and city of Lichfield aforesaid, in the county aforesaid ; and the 
said W. G. further saith, that an extraordinary vacancy in the said office of 
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coancillor of the said borongh and city in the said South Ward having been 
BO occasioned as aforesaid, T. A., Esq.* the then alderman of the said South 
'Ward, did, according to the form of the statutes in such case made and 
provided, to wit, on the day and year last aforesaid, at the borough and city 
of Liich field aforesaid, in the county aforesaid, fix and appoint a day for aa 
election to supply such vacancy, to wit, the day On which the election here- 
inafter mentioned was held, such day not being later than ten days after 
such vacancy so declared and signified as aforesaid ; and the said W. G. 
further saith, that afterwards, to wit, on the 1st day of November, in the 
year of pur Lord 1841, at the borough aad city of Lichfield aforesaid, in 
the county aforesaid, one third part of the whole number of councillors 
assigned to and elected in the said South Ward of the said borough and 
city, to wit, three of the said councillors who had then been for the longest 
time in office without re-election went out of office, according to the provi- 
sions of the said act, and that afterwards, to wit, on the same day and year 
last aforesaid, in the borough and city of Lichfield aforesaid, in the county 
aforesaid, an election of three councillors to supply the places of those who 
so went out of office as last aforesaid (being the ordinary vacancies,) and of 
one councillor to supply the said extraordinary vacancy in the said office of 
the said W. T., was duly held according to the provisions of the said act, 
before T. A., Esq., an alderman of the said borough and city, (he the said 
T. A. then and there being the alderman duly appointed in that behalf by 
the councillors chosen- in the said South Wardji) and before W. V., the then 
only assessor of the said South Ward, W. r. the other assessor of the 
said SoiHh Ward being then and there dead; and the said W. 6. fur- 
ther saith, that before and at the time of the last-mentioned election, to 
wit, at the borough and city of Lichfield aforesaid, in the county aforesaid, 
he the *said W. G. was duly qualified, according to the provi- p#qRR-i 
sions of the^said act, to be elected and to be a councillor of the said L -^ 
borougB, and city in the said South Ward, under and by virtue of the said 
act ; and that he the said W. G. being so qualified, was then and there a candi- 
date to be elected and chosen a councillor of the said borough and city in the 
said South Ward, to supply the place of the said W. T. whose office had 
so become void as aforesaid ;(a) and that he the said W. G. was not a can- 
didate to be elected and chosen one of the councillors of the said borough 
and city of the said South Ward, to supply the place of one of those three 
councillors who had then so gone out of office as last aforesaid ; of all which 
last-mentioned prenriises the said burgesses of the said South Ward, and 
also the said alderman and assessor, then and there had notice and well 
knew ; and the said W. G. further saith, that at the said last-mentioned 
election, so held as aforesaid, the burgesses of the said South Ward, duly 
inrolled as the said act requires, did openly assemble and did then and there 
elect and chose him the said W. G. to be a councillor of the said borough 
and city, in the said South Ward, (to supply the said extraordinary vacancy 
in the place and office of the said W. T.,) in manner and form following^ 
that ts to aay,{h) a majority of the said burgesses entitled to vote at the said 

(a) The object of the succeeding allegations is to shew that under the circurnstances it 
was not necessary for the voting papers to make the distinction suggested in the next 
note. 

(6) The supposed irregularity in the defendant's election was, that the voting papers 
did not on the face of them distinguish whieh of the persons yoted for were intended to 

JuiY, 1847.— 7 
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election did then and there delirer to the said T. A. and W. V., who aM 
such alderman and assessor as aforesaid then presided at the said eleclioiiv 
their respective voting papers, containing the Christian names and sarnames 
of the persons for whom they respectively voted (not exceeding the number 
of councillors then to be chosen as aforesaid,) with their respective places 
of abode and descriptions (including therein the Christian name and somame 

r*3fi6l ^^ ^^^ ^'^ ^* ^'* ^^^^ ^'^ *place of abode and description,) such 
L -1 papers respectively being previously signed with the name of tka 
burgess voting, and with the name of the street, lane, or other places in 
which the property for which he appeared to be rated on the burgess roll of 
the said borough and city was then situated; and at the cooclosion of the 
said election the said T. A. and W. T., as such alderman and assessor asr 
aforesaid, did then and there examine the voting papers so delivered to them 
at the said election as aforesaid, for the purpose of ascertaining which of 
the several persons voted for were elected, and did then and there ascer- 
tain and declare the said W. Q. to be elected a councillor of the said 
borough and city, in the said Sooth Ward, to Supply the said extraordinary 
vacancy in the place and office of the said W. T. And the said W. G. 
further saith, that the said T. A. and W. V. did afterwards and within the 
time in that behalf limited in and by the said act, to wit, on the 3rd day of 
November in the year last aforesaid, before two of the clock in the after- 
noon of the same day, at the borough and city of LichfieM aforesaid, in the^ 
county aforesaid, publish a list of the names of the persons elected at the 
said election, in which list the name of him the said* W. G. was inserted aer 
a councillor of the said borough and city for the said South Ward ; and the 
said W. G. further saith, that he the said W. G. being so elected such 
councillor to supply the said extraordinary vacancy as aforesaid, did after- 
wards, and before he the said W. G. in any way acted as such councillor 
(except as in the said act is in that behalf excepted and* permitted,) to wit, 
on the day and year last aforesaid, at the borough and city of Lichfield 
aforesaid, in the county aforesaid, before two of the council of the said 
borough and city, duly make and subscribe the declaration in that behalf 
prescribed and required in and by the said act, according to the provisions 
of the said act, and he the said W. G. then and there accepted and took 
upon himself the said office, and became and was and still i&a councillor 
of the said borough and city of Lichfield ; by virtue whereof he the said 
W. G., for all the time in the said information in that behalf mentioned, 
hath used and exercised and still doth use and exercise the office of a 
councillor of the said borough and city, and hath there claimed and still doth 
there claim to be a councillor of the said borough and city, and to have, 
use and enjoy all the liberties, privileges, and franchises to the office of a 
councillor of the said borough and city belonging and appertaining, as it 
was lawful for him to do. Without this, that he the said W. G. hath 
„ -. usurped the said office, *liberlies* privileges, and franchises, or any 
L J part thereof, upon our said Lady the Ctueen, in manner and form 

fill th^ ordinary and which the extraordinary vacancy. The plea shows that the votioff 

gapers specified every thing required by sect 32 of the Municipal Corporations Act, which 
le defendant contended was sufficient, notwithstanding the decision in Reg. v. Rowley, 
20 Law J., Q. B., 198. The plea is unusually precise as to the contente of the voting 
papers, in order to raise upon the record the real point in dispute. 
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as in the said information is above supposed, and this he the said W. G. is 
ready to verify, dbc. ; wherefore he prays judgment, and that the said office, 
liberties, privileges, and franchises in form aforesaid claimed by him, may 
for the future be allowed to him, and that he may be dismissed and dis- 
charged by the court here of and from the premises aforesaid. 

(Signed) W. R. Colb. 

Replication to the above Flea. 
And Charles Francis Robinson, Esq., now(a) coroner and attorney of 
our said Lady the Queen in the court of our said Liady the Queen before 
the Queen herself, who for our said Lady the Queen in this behalf now(a) 
prosecuteth, having heard the aforesaid plea of the said W. G., in manner 
and form aforesaid pleaded in bar, for our said Lady the Queen says, that 
our said Lady the Queen, for anything by him the said W. G. above in 
that plea alleged, ought not to be precluded from having her aforesaid infor- 
mation against him the said W. G. because the said coroner and attorney 
of oar said Lady the Queen says, that the said burgesses did not elect and 
choose him the said W. G. to be a councillor of the said borough and city, 
to supply the said extraordinary vacancy, in manner and form as the said 
W. G. has in his said plea in that behalf alleged ; and this the said coroner 
and attorney of our said Lady the Queen, for our said Lady the* Queen, 
prays may be inquired of by the country. And the said W. G. doth the 
like. And the said coroner and attorney of our said lady the-Queen, for 
our said Lady the Queen, further says, that a majority of the said burgesses 
entitled to vote at the said election, did not deliver their respective vpting 
papers to the said T. A. and W. V. in manner and form as the said W. G. 
has in his said plea in that behalf alleged ; and this the said coroner and 
attorney of our said Lady the Queen, for our said Lady the Queen, prays 
may be inquired of by the country. And the said W. G. doth the like. 
And the said coroner and attorney of our said Lady the Queen^for our said 
Lady the *Queen, further says, that the said T. A. and W. V. did r«QgQ-| 
not ascertain and declare the said W. G. to be elected a councillor ^ J 
of the said borough and city, in order to supply the said extraordinary 
vacancy in manner and form as the said W. G. has in his said plea in that 
behalf alleged : and this the said coroner and attorney of our said Lady the 
Queen, prays may be inquired of by the country. And the said W. G. 
dotb the like, dbc. 



No. 32. 
Flea by a Bargese, shewmg hia Qaalification, &c. 

Of Term, in the year of Queen Victoria. 

1 AiTDnow, that is to say, on , the day of — , in this 

108.' Vsame term before our Lady the Queen at Westminster, cometh 
Tiie Queen. J ^^^ aforesaid J. S., by his clerk ia court, and, having 

(a) The information was exhibited by Peregrine Dealtry, Esq., the then Master of the 
Crown Office, who died, and was succeeded in bis office by Charles Francis Robinson, 
Esq., befive this replicatkn wu filed. 
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heard the said information read, complains that he is by coloar thereof 
greatly troubled and vexed, and that unjustly ; because, protesting that the 
said information and the matter therein contained, are not sufficient in law, 
and that he the said J. S. is not bound by the law of the land to answer the 
same, yet, for plea in this behalf the said J. S. saith, that true it is that(a) 
the borough of Liverpool is an ancient borough, and that the mayor, aldermen 
and burgesses of the said borough have been and are one body corporate and 
politic in deed, fact, and name, by the name of The Mayor, Aldermen and 
Burgesses of the Boiough of Liverpool, during the time in the said informa- 
tion in that behalf mentioned, that is to say, at the borough of Liverpool afore 
said, in the county aforesaid ; and that within the said borough, pursuant to the 
provisions of the said act of Parliament in the said information mentioned, 
there of right ought to be an indefinite number of burgesses of the said 
borough duly qualified and inroUed as in the said act specified ; and that the 
place and office of a burgess of the said borough is a public office and fran- 
chise, and a place and office of great trust and pre-eminense within the said 
borough, touching the rule and government of the said borough, and the 
election of councillors, auditors, and assessors for the said borough, that ia 
rtstftOl *^° ^^y* *' ^^^ borough of Liverpool aforesaid, in the county afore- 
L -^ said, as in the said information is above suggested ; but the said J. 
8. further saith, that after the passing of the said act of Parliament, to wit, 
on the Ist day of November, in the year of our Lord 1835, at the borough 
of Liverpool aforesaid, in the county aforesaid, the said borough of Liver- 
pool, for the purposes of the said act, was, and from thenceforth hath been 
and still is, a borough duly divided into sixteen wards, under the provisions 
of the said act, the extent, limits, and boundary lines of the said wards 
having been, in due time in that behalf, to wit within the space of six 
weeks next after the passing of the said act, to wit, on the 12th day of 
October, in the year last aforesaid, at the borough aforesaid, in the county 
aforesaid, duly detennined and set out, and copies of the particulars of the 
said division having been, to wit, then and there duly transmitted, pub- 
lished, and delivered, according to the provisions of the said act; and the 
said J. S. further saith, that one of the said wards, into which the said 
borough was so divided as aforesaid, then and there was, and still is, called 
and known as the Evertou and Kirkdale Ward ; and the said L S. further 
saith, that he the said J. S., being a male person, on the last day of August, 
in the year of our Lord 1841, at the borough of Liverpool aforesaid, in the 
county aforesaid, was of full age, and that he had then occupied a certain 
house, [warehouse, counting-house, or shop, as the case may 6e], within 
the said borough of Liverpool, and within the township of Everton, being a 
township maintaining its own poor, and in the said Everton and Kirkdale 
Ward, during that year, and the whole of each of the two preceding years, 
and also during the time of such occupation had been an inhabitant house- 
holder within [[seven miles of] the said borouorh, to wit, in the borough of 
Liverpool aforesaid, in county aforesaid ; and that he the gaid J. S. had been 
rated in respect of the said premises so occupied by him within the said 
borough of Liverpool, to all rates made for the relief of the poor of the said 
tojsvnship of Everton, being a township maintaining its own poor, in which 
township the said house, [warehouse, counting-house, or shop, as the cast 

(a) Here follow the language of the informatioii. 
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mcey he]^ so occupied by him as aforesaid, was situate, daring the time of 
his occupation as aforesaid ; and that he had paid, before the last dty of 
August, in the said year 1841, to wit, on the 1st day of January, in the 
ye^r of our Lord 1839, and on divers other days between that^day and the 
said last day of August 1841 aforesaid, to wit, at the borough of Liverpool 
aforesaid, in the county aforesaid, all such rates, and also all borough-rates 
directed to be paid under the provisions of the said act, which had become 
♦payable by him in respect of the said premises occupied by him p^.q|,^-i 
as aforesaid, except such as had become payable within six calen- L J 
dar months next before the said last day of August, in the year last afore- 
said ; and that he was not then an alien, nor had he, at any time within 
twelve calendar months next before the said last day of August in the year 
last aforesaid, or at any other time, received parochiaL relief, or other alms, 
or any pension or charitable allowance from any fund entrusted to the cha- 
ritable trustees of the^ said borough, or of any borough ; and the said J. S. 
further saith, that afterwards, to wit, on the 5th day of September, in the 
year last aforesaid, the overseers of the poor of the said township of Everton, 
did make out the burgess-list in due form of law in that behalf, of all 
persons entitled to be inrolled in the burgess-roll of that year, in respect of 
property within the said township of Everton, to wit, at the borough of 
Liverpool aforesaid, in the county aforesaid ; and that the said overseers did 
then and there insert the name of him the said J. S. in the said burgess-list, 
for the said J. S. being then and there entitled to be on the burgess-list, and 
to be on burgess-roll of the said borough ; and that the said overseers did 
then and there sign the said burgess-list, and did then and there deliver the 
same to the town-clerk of the said borough ; and that afterwards, to wit, on 
the 3rd day of October, in the year last aforesaid, in the borough of Liver- 
pool aforesaid, in the county aforesaid, A. B., Esq., then and there being 
and acting as the mayor of the said borough of Liverpool, and C. D. and E. 
F., gentlemen, then and there being and acting as the two assessors of the 
said borough of Liverpool, theretofore duly chosen in that behalf as asses- 
sors to hold the court for revising the burgess-lists of the said borough with 
the said mayor, did duly hold an open court within the said borough, for 
the purpose of revising the said burgese-lists according to the provisions of 
the said act, and did then and there revise and settle the said lists according 
to the provisions of the said act, and did then and there adjudge that the 
said J. S. was then and there entitled to be on the aforesaid burgess-list so 
made out, signed, and delivered as hereinbefore mentioned, and that the 
name of him the said J. S. should be retained on the said burgess-list, and 
did not expunge the same ; and the said mayor did then and there sign his 
name to every page of the said burgess-lists so revised and settled as afore- 
said, and then and there delivered the same to the town-clerk of the said 
borough, who then and there made out the burgess-roll and ward-lists of the 
said borough, according to the provisions of the said act ; and that the name 
of him the said J. S. *was then and there duly inserted in the said r-^qfii-i 
burgess-roll and in the ward-list for the said ward, called and known L J 
as the Everton ahd Kirkdale Ward, according to the provisions of the said 
act ; by means of which said premises, he the said J. S. became and was, 
and still is, a burgess of the said borough of Liverpool, to wit, for the said 
Everton and Kirkdale Ward ; by virtue whereof he the said J. S., for all 
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the time in the said information in that behalf mentioned, hath used and 
exercised, and still doth use and exercise, the office of a burgess of the said 
borough for the said Everton and Kirkdale Ward, and hath there claimed, 
and still doth there claim, to be a burgess of the said borough for the said 
ward, and to have, use and enjoy all the liberties, privileges, and franchises 
to the office of a burgess of the said borough for the said ward belonging 
and appertaining, as it was lawful for him to do. Without this, that he the 
said J. S. hath usurped the said office, liberties, privileges, and franchises, 
or anj part thereof, upon our said Lady the Clueen, in manner and form as 
in the said information is above supposed ; and this he the said J. S. is 
ready to verify, dbc. ; wherefore he prays judgment, and that the said office, 
liberties, privileges, and franchises, in form aforesaid claimed by him, may 
for the future be allowed to him ; and that he may be disjnissed and dischar- 
ged by the court here of and from the premises aforesaid. 

(Signed) W. R. Colb. 



No. 83. 



Demurrer to » Plea (General or Special)— Joinder — Cur. adv. VQlL--Jadgmeiit fiur the 

Crown. 

Of — Term, in the — year of Clueen Victoria. 

\ And the said coroner and attorney of our said Lady the Glueen, 
t^nSi^ > who for our said Lady the Q,ueen in this behalf prosecuteth, 
^' ^' ) having heard the said plea of the said J. S. by him in manner 
and form aforesaid above pleaded in bar, for our said Lady the Clueen saith. 
That the said plea and the matters therein contained, in manner and form 
as the same are above pleaded and set forth, are not sufficient in law, and 
that he the said coroner and attorney, who for our said Lady the Clueen in 
this behalf prosecuteth, is not bound by the law of the land to answer the 
r*9A9n ^^^ ' ^^^ ^^^^ ^^ ^^® *said coroner and attorney is ready to verify : 
I- -^ wherefore, for want of a sufficient plea in this behalf, the said cor- 
oner and attorney of our said Lady the Clueen, for our said Lady the Clueen 
prayeth judgment, and that the said J. S. may be convicted of the premises 
above charged upon him, and may be forejudged and excluded of and from 
the office, liberties, privileges, and franchises aforesaid. [Jf the denkurrer 
be special proceed thus: «« And the said coroner and attorney, according to 
the form of the statutes in such case made and provided, sets down and 
shows to the court here the following causes of demurrer to the said plea, 
(that is to say) for that," &c.]. 

Joinder in Demurrer,] — ^And the said J. S. saith, that his said plea by 
him above pleaded, and the matters therein contained, in manner and form 
as the same are above pleaded and set forth, are sufficient in law; and he 
the said J. S. is ready to verify and prove the same as the court shall award. 
Wherefore, inasmuch as the said coroner and attorney of our said Lady the 
Clueen, for our said Lady the Clueen, hath not hitherto answered or denied 
the said plea, nor in any manner replied to the same, he the said J. S. prays 
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jtidgment, and that the said office, liberties, priirileges, and franchises, so 
clainied by him as aforesaid, may be allowed and adjudged to him, and that 
he may be dismissed and discharged by the court of and from the premises 
by the said information above charged upon him. 

Chjtr. adv. vtift.]— And because the court of our said Lady the Gtueen 
now here is not yet advised about giving their judgment of and concerning 
the premises aforesaid, a day is therefore given as well to the said C. F. R., 
who for our said Lady the Q.ueen in this behalf prOsecuteth, as to the said 
J. S., until on [Monday,. &c.], before our said Lady the Queen, wheresoever 
she shall then be in England, to hear their judgment thereupon, for that the 
aaid court of our said Lady the Glueen now here is not yet advised there- 
upon. 

Judgment,'] — ^At which time, to wit, on [Monday, dbc,], before our said 
Lady the Clueen at Westminster, come as well the said C. F. R., who for 
our said Lady the Q.ueen in this behalf prosecuteth in his proper person, as 
the said J. S. by his clerk in court aforesaid. Whereupon all and singular 
the premises being seen and fully understood by the court of our said Lady 
the Queen now here, upon mature deliberation thereupon had. It is con- 
sidered and *adjudged by the said court here that the said plea of p^oaqn 
the said J. S., and the matters therein contained, in manner and ^ -^ 
form as the same are above pleaded and set forth, are not sufficient in law : 
It is thereupon considered and adjudged that the said J. S. do not in any 
manner intermeddle with or concern himself in or about the office, liber- 
ties, privileges, and franchises aforesaid, but that he be absolutely forejudged 
and excluded from ever exercising or using the same or any of them for the 
future ; and that the said J. S., in order to satisfy our said present Sovereign 
Lady the Queen for and On account of the usurpation aforesaid be taken, 
and so forth ; and that the said E. F., the relator above mentioned in this 

behalf, do recover against the said J. S. the sum of for his costs by 

him laid out and expended in carrying on his suit in this behalf, according 
to the form of the statute in such case made and provided. 



No. 34. 



Jadgment for Defendant upon Demurrer to his Plea, &c 

Cur. ad vuU., ^c. as antCn No. 33. — At which day, to wit, on [Monday, 
&c.], before our said Lady the Queen at Westminster, come as well the 
said C. F. R., who for our said Lady the Queen in this behalf prosecuteth 
in his proper person, as the said J. S. by his clerk in court aforesaid. 
Whereupon all and singular the premises being seen and fully understood 
by the court of our said Lady the Queen now here, upon mature delibera- 
tion thereupon had, It is considered and adjudged by the said court here 
that the said plea of the said J. S., and the matters therein contained, in 
manner and form as the same are above pleaded and set forth, are sufficient 
in law : It is thereupon considered that the said office, liberties, privileges. 
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and franchites so claimed by him the said J. 8. as aforesaid be allowed and 
adjudged lo him, and that he the said J. 8. be dismissed and discharged by 
the aaid court here of and from the premises above charged upon him ; -s.nd 
that he the said J. 8. do depart hence without day in this behalf; and also 
that he the said J. 8. recover against the said £. F., the relator above named 
in this behalf, the sum of -^— for his costs by him laid out and expended 
in defending bis suit in this behalf, accojrding to the form of the statute in 
such case made and provided. 



[•a64]- •No. 36. 

Replication travening oertain Allegations in a Plea, and also alleging new Matter. 

Of— Term, in the — year of dueeen Victoria. 

\ And the said coronor and attorney of our said Lady the QrUeen, 
tfaiusT'' > who for our said Lady the Glueen in this behalf prosecuteth, 
*'^' ) having heard the plea of the said J. 8. by him in manner and 
form aforesaid above pleaded in bar, for our said Lady the Clueen saith, 
that' our said Lady the Clueen, by reason of anything by the said J. 8. 
above in his plea alleged, ought not to be barred from having her aforesaid 
information against him the said J. 8. ; because, protesting that the said 
plea and the matters therein contained in manner and form as the same are 
above pleaded and set forth are not sufficient in law, nevertheless for repli- 
cation thereto the said coroner and attorney of our said Lady the Q,ueen,for 
our said Lady the Clueen, saith [here traverse some material allegation 
contained in the plea^ ex. gr,f «« That he the said J. 8., at the time of the 
said election in the said plea mentioned, was not duly qualified according to 
the provisions of the said act to be elected and to be a councillor of the said 
borough and city under and by virtue of the said act'*] in manner and form 
as the said J. 8. hath in his said plea in that behalf alleged ; and this he 
said coroner and attorney of our said Lady the Glueen, for our said Lady 
the Clueen, prays may be inquired of by the country, &c. [And the said 
J. 8. doth the like.] And the said coroner and attorney of our said Lady ' 
the Clueen, for our said Lady the Clueen, further saith, [here traverse 
some other material allegation in the plea, ex, gr.^ « That the burgesses of 
the said 8outh Ward, duly enrolled as the said act requires, did not elect 
and choose him, the said J. 8., to be a councillor of the said borough and 
city, according to the provisions of the said act,"] in manner and form as 
the said J. 8. hath in jiis said plea in that behalf alleged ; and this the said 
coroner and attorney of our said Lady the Clueen, for our said Lady the 
Clueen, prays may be inquired of by the country, &c. [And the said J. S. 
doth the like.] And the said coroner and attorney of our said Lady the 
Clueen, for our said Lady the Clueen further saith, that, [here allege any 
new matter by way of confession and avoidance not inconsistent with the 
matter pleaded by the defendant^ and conclude thus :] And this the said 
coroner and attorney of our said Lady the Clueen, for our said Lady the 
Q'Ueen, is ready to verify; wherefore be prays judgment, and that the 
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said J. S. may be convicted of the ^premises above charged upon r^oftRT 
him, and may be forejudged and excluded of and from the office, I- ^ 
liberties, privileges, and franchises aforesaid. 



No. 36. 

Replication to several Pleas, traYersing several of the Allegations contained in each. 

Of — Term, in the — year of Queen Victoria. 
The Queen 1 '^^^ ^^® ®*'^ coroner and attorney of our said Lady the Ctueen» 
•gainat > who for our said Lady the Q,ueen in this behalf prosecuteth^ hav- 
J ing heard the said pleas of the said J. S. by him in manner and 
form above pleaded in bar, for our said Lady the Q,ueen saith, that by reason 
of any thing by the said J. S. in his said first plea above alleged, our said 
Lady the Gtueen ought not to be barred from having her aforesaid informa- 
tion against the said J. S. ; because, protesting that the said first plea and 
the matters therein contained, in manner and form as the same are above 
pleaded and set forth, are not sufilicient in law ; nevertheless for replication 
thereto, the said coroner and attorney of our Lady the Glueen, for our said 
Lady the Q,ueen, saiih, that [here traverse some material allegation coti" 
tained in the first plea,'] in manner and form as the said J. S. hath in his 
said first plea above alleged ; and this he the said coroner and attorney of 
our said Lady the Glueen, for our said Lady the Glueen, prays may be in- 
quired of by the country, &c. [And the said J. S. doth the like.] And the 
said coroner and attorney of our said Lady the Glueen for our said Lady the 
Glueen, further saith, that by reason of any thing by the said J. S. in his 
said first plea above alleged, our said Lady the Glueen ought not to be bar- 
red from having her aforesaid information against the said J. S., because he 
saith, that [here traverse some other material allegation in the plea, modo 
etfortnd^ fyc. as aboveJ] And as to the plea of the said J. S. by him 
[secondly, thirdly, or lastly, as the case may he] above pleaded, the said 
coroner and attorney of our said Lady the Glueen, for our said Lady the 
QrUeen, saith, that, by reason of any thing by the said J. S. in his said [last] 
plea above alleged, our said Lady the Glueen ought not to be barred from 
having her aforesaid information against the said J. S. ; because, protesting 
that the said [last] plea, and the matters therein contained, in manner and 
form as the same are above pleaded and set forth, are not sufficient in law ; 
nevertheless for replication thereto the said coroner and attorney of our said 
Lady the Glueen, for our said Lady the Q,ueen, *saith, that [here ^#0^^-! 
traverse some material allegation in the plea,] in manner and form L ^ 
as the said J. S. hath in his said [last] plea above alleged ; and this he the 
said coroner and attorney of our said Lady the Glueen, for our said Lady the 
QrUeen, prays may be inquired of by the country, &c. [And the said J. S. 
doth the like.3 And the said coroner and attorney of our said Lady the 
Glueen, for our said Lady the Glueen, further saith, that by reason of any 
thing by the said J. S. in his said [last] plea above alleged, our said Lady 
the Glueen ought not to be barred from having her aforesaid information 
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against the said J. 8., because he saith that fAere traverse some other 
terial allegation iniheplea^ modo etformd, ^c. as above,'](a) 



J. 8. 



No. 87- 
Demiurrer to Replication and Joinder. 

Of — Term, in the — — year of Ctueen Victoria. 

}AifD the said J. S., as to the said replication of the said coroner 
and attorney to the said plea of him the said J. S., saith, that the 
said replication, and the matters therein contained, in manner 
and form as the same are above pleaded and set forth, are not sufficient in 
law, and that he need not nor is he obliged by the law of the land to answer 
the same ; and this he is ready to verify. Wherefore and for want of a 
sufficient replication in this behalf, the said J. S. prayeth judgment ; and 
that the said office, liberties, privileges, and franchises so claimed by him 
as aforesaid, may be allowed and adjudged to him, and that he may be dis- 
missed and discharged by the court here of and from the premises above 
charged upon him in form aforesaid. [If the demurrer be special proceed 
thus :<-^« And the said J. S., according to the form of the statutes in such 
case made and provided, sets down and shews to the court here the follow- 
ing causes of demurrer to the said replication, (that ia to say) for that" 
&c.] 

Joinder in Z>cfnurrer.]— And the said coroner and attorney of our said 
Lady the Q,ueen, for our said Lady the Q,ueen, saith, that the said replica- 
tion of him the said coroner and attorney, and the matters therein contained, 
in manner and form as the same are above pleaded and set forth, are suffi- 
cient in law ; and he is ready to verify and prove the same as the court 
r*^A7l ^^^^^ award ; wherefore inasmuch as the *said J. S. hath not an- 
L J swered or denied the said replication, nor in any manner rejoined 
to the same, the said coroner and attorney of our said Lady the Ctueen, for 
our said Lady the Q,ueen, prayeth judgment, and that the said J. S. may 
be convicted of the premises above charged upon him, and may be fore- 
judged and excluded of and from the office, liberties, privileges and fraor 
chises aforesaid. 

Cur. ad vult. and Judgment, ^c, as ante, 380, except that instead of 
saying, « that the said information and the matters therein contained are 
sufficient in law,*' say, « that the said replication of the coroner and attor- 
ney of our said Lady the Queen, and the matters therein contained, in 
manner and form as the same are above pleaded and set forth, are sufficient 
in law." 

(«) See the replication to plea No. 31, ante, p. 357, 
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No. 38. 

Summonf to set aside Replications for Irregrularity, or to strike oat some of them, as being 
contrary to the Role of H. T. 7 & 8 Geo. 4, (ante, 218.) 

TiTie Qoeen 1 ^"'^ *^® solicilOF or agent for the prosecution attend me at my 
▼. > chambers in Rolls Gardens to-morrow, at 11 of the clock in the 
^ ^* J forenoon, to shew caase why the replications to the defendant's 
plea should not be set aside for irregularity, on the ground of the same being 
contrary to the rule of Hilary Term, 7 & 8 Geo. 4, and why the defendant 
should not be at liberty to sign judgment as for want of a replication ; or 
i^hy all the said replications, except the fourth (or such other as to me shall 
seem fit,) should not be struck out with costs, to be taxed by the Master of 
the Crown Office, and paid to the defendant or his solicitor by W. Smith, 
the relator in the information named. 

Dated the 6th day of July, 1842. J. Williams. 



No. 39. 

Order made on the above Application. 

The Queen 1 ^^^^ hearing Mr. Cowling and Mr. Cole, of counsel on both 
▼• > sides, I do order that the first and second replications to the 

ow ey. J defendant's plea be struck out for irregularity, and that the 3rd, 
4thy and 5th replications do stand; and that the relator do pay the costs of 
this application, to be taxed. 

Dated the 7th day of July, 1842. W. Wiohtman. 



♦No. 40. [*368] 

Rejoinder to some of the Replications, and Demurrer to other8.(a) 

Of -^— Term, in the — year of Q^ueen Victoria. 

J. s. ) And the said J. S., as to the said plea of the said coroner and 
The'queen. ) attorney of our said Lady the Glueen by him in form aforesaid 
Qhirdly] above pleaded in reply, protesting that the said plea and the mat- 
ters therein contained are not sufficient in law, [protesting also [any facts 
not disputed'] as the said coroner and attorney of our said Lady the Queen, 
for our said Lady the Queen, hath in his said plea [thirdly] above pleaded 
in reply in that behalf alleged ;] Yet for plea by way of rejoinder in this 
behalf, the said J. S. says, that he was elected an alderman of said borough 
in manner and form as the said J. S. hath above in his said plea in that 
behalf alleged : Without this, that the said J. S., on, &c., [here traverse 

(a) This precedent supposes that tSfuet have been joined by the other replications not 
mentioned. 
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iome material part of the replication^'] in manner and form as the said cor- 
oner and attorney of our said Lady the Q,ueen, for our said Lady the Ctaeen, 
hath in his said plea [thirdly] above pleaded in reply in that behalf alleged ; 
and this he the said J. S. is ready to verify : wherefore he prays jodgment, 
and that the said office, liberties, privileges, and franchises, so claicned by 
him as aforesaid, may be allowed and. adjudged to him ; and that he may 
be dismissed and discharged by the court here of and from the premises 
above charged upon him in form aforesaid. And the said J. S., as to the 
said plea of the said coroner and attorney of our said Lady the dueen by 
him in form aforesaid [fifthly] above pleaded in reply, says that Qthe said 
J. S. did not resign the office of an alderman of the said borough,] in man- 
ner and form as the said coroner and attorney of our said Lady the dueen 
hath in the same plea alleged ; and of this the said J. S. puts himself upon 
the country, &c. fAnd the said attorney of our said Lady the Clueen, for 
our said Lady the tlueen, doth the like.] And the said J. S., as to the said 
plea of the said coroner and attorney of our said Lady the Gtueen by him in 
form aforesaid [sixthly] above pleaded in reply, says, that the said plea and 
the matters therein contained in manner and form as the same are above 
r*^A01 P^^^^^^ ^^^ ^^^ ^^^^^ ^^^ *"^^ sufficient in law, and that he need 
L J not nor is he obliged by the law of the land to answer thereto by 
way of rejoinder ; and this he is ready to verify: Wherefore and for want 
of a sufficient replication in this behalf, the said J. S. prays judgment, and 
that the said office, liberties, privileges, and franchises so claimed by him 
as aforesaid, may be allowed and adjudged to him ; and that he may be 
dismissed and discharged by the court here of and from the premises 
above charged upon him in form aforesaid. [If the demurrer be special 
proceed thus: — •< And the said J. S., according to the form of the statutes 
in such case made and provided, sets down and shews to the court here the 
following causes of demurrer to the said plea so [sixthly] above pleaded in 
reply as aforesaid, (that is to say) for that,'* &c. 



No. 41. 

Surrender and Joinder in Demurrer. 

Of Term, in the year of Queen Victoria. 

The Queen } ^^^ ^^^ ®*^^ coroner and attorney of our said Lady the dueen, 
wainst \ who for our said Lady the Glueen in this behalf prosecuteth, as 
7 to the said plea of the said J. S. above pleaded by way of rejoin- 
der to the said plea of him the said coroner and attorney [thirdly] above 
pleaded in reply, for our said Lady the Queen saith, as before, that ^repeat 
the allegation traversed,'] in manner and -form as the said coroner and 
attorney of our said Lady the Queen, for our said Lady the Queen hath 
in his said plea [thirdly] above pleaded reply in that behalf alleged ; and 
this the said coroner and attorney of our said Lady the Queen, for our 
said Lady the Queen, prays may be inquired of by the country. [And 
the said J. S. doth the like.] And the said coroner and attorney of our 
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said LaAj the dueen, as to the said demairer of the said J. S., to the 
said plea of him the said coroner aad attorney [sixthly] above pleaded ia 
reply, for our said Lady the dueen saith, that the said plea [sixthly] 
above pleaded in reply, and the matters therein contained, in manner and 
form as the same are above pleaded and set forth, are sufficient in law, 
and he is ready to verify and prove the same as the court shall award : 
Wherefore, inasmuch as tbQ said Jr S. hath not answered the said plea, nor 
in any manner rejoined to the same, the said coroner and attorney of our 
*8aid Lady the Ctueen, for our said Lady the Clueen, prays judg- p«o7A-i 
ment, and that the said J. S. may be convicted of the premises above ^ -^ 
charged upon him, and may be forejudged and excluded of and from the 
office, liberties, privileges, and franchises aforesaid. 

\ 



No. 42. 



Retraxit by the QueenVi Coroner and Attorney of bU Replication, Surrejoinder, Slc ; and 
Confeision of Defendant's Special Plea, with Judgment thereon. 

At which time, to. wit, on , in this same term, before our said Lady 

the Qjieen at Westminster, come as well the said Charles Francis Robinson, 
who for our said Lady the Queen in this behalf prosecuteth, in his proper 
person, as the said J. S. by his clerk in court aforesaid : and as to the 
said several issues so above joined as aforesaid, he the said C. F. R. 
having reviewed, re-inspected, and re-examined the said plea of him the 
said J. S., so by him above pleaded as aforesaid, and also the said replica* 
tion of him the said coroner and attorney to the said plea, and also the said 
rejoinder of him the said J. S. to the said replication, and also the said 
surrejoinder of him the said coroner and attorney to the said rejoinder, 
inasmuch as no evidence is laid before him the said coroner and attorney, 
on behalf of our said present Sovereign Lady the Ctueen, in order to falsify 
or disprove the several matters upon which the said several issues are so 
above joined as aforesaid, or any of them, he the said coroner and attorney 
of our said Lady the Queen, for our said Lady the Queen saith, that he 
cannot deny the truth of the said several matters so put in issue as afore- 
said, or any of them, but doth now, for our said Lady the Queen, confess 
the said plea, and also the said rejoinder, and also all and singular the 
matters and things therein mentioned and contained, and doth expressly 
acknowledge the same to be in all respects true : Whereupon [^judgment 
in the same form as after verdict for defendant ^post^ No, 59« j9< 386.] 



No. 43. 

Retraxit of Plea and Disclaimer, with Jndgment of Ooster, && 

And hereupon afterwards, to wit, on Friday, the day of — , in 

this same term, before our said Lady the Queen *at Westminster, r»o7ii 
come as well to the said Charles Francis Robinson, who for oar >- '' 
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said Lady the Qaeen proaecateth in this behalf, in his proper person, as 
the said J. 8. by his clerk in court aforesaid, and the said J. S. having with- 
drawn his said plea, for several pleas,^ by him above pleaded in manner 
and form aforesaid, saith that he doth altogether disavow and disclaim the 
oflke, liberties, privileges, and franchises in the said information specified, 
and cannot deny but that he hath usurped upon our said Lady the Queen 
the said office, liberties, privileges, and franchises, during all the time in 
the said information mentioned, and confesseth and acknowledgeth the 
said usurpation, in manner and form as in the said information is above 
alleged against him ; and hereupon ha putteth himself upon the mercy 
of our said Lady the dueen : Whereupon [Judgment a$ ante^ No. 23,/». 
887.] 



No. 44. 

Issue where the Infiiriiiatioo wis filed in the Mune Term. 

PI.IAS before our Lady the Q,ueen at Wp^tminstpr, of [Hilary] Term, in 
the -^^-^ year of the reign of our Sovereign Lady Victoria, by the grace 
of God of the United Kingdom of Great Britain and Ireland Ctueen, 
Defender of the Faith. 

Amongst the pleas of the Q,tteen, Roll. 

Cambridgttkiref^ Ba it reroemembered, That^ Charl e s Fam cia Xtohinson, 
(Esquire, coroner and attorney of our present Sovereign 
Anonffji Uij informap jLady the Ctueen^ho for our said Lady the Queen in this 
No. — . J behalf prosecufeth, in his proper person cometh here into 

the court of our said Lady the Glueen, before the Queen herself at West- 
minster, on /Friday the 11th day of January] in this same term, and for 
our said Lady the Queen, at the relation of E. F«, of , surgeon, 
according to the form of the statute in such case made and provided, brings 
into the court of our said Lady the Queen before the Queen herself now 
here, a certain information, in nature of a quo warranto, against J. S., late 
of — [gentleman,] which said information foUoweth in these words, 
(that is to say :) Cambridgeshire. — Be it remembered, that [here copy the 
information verbatim to the end^ and then go on to award process 
r*872l ^^^^0 Wherefore the Sheriff of the said *county of Camhridgt - 
I- -I is commanded, that he do not forbear by reason of any liberty in 
his bailiwick, but that he cause him to come, to answer to our said Lady the 
Queen touching and concerning the premises aforesaid. 

And now, (that is to say), on the same [Friday, the 11th day of January 
in this same term, before our said Lady the Queen, at W e stmi n st er, cometh 
the said J. S., by his olerk m court, and having heard the said infor- 
mation read, he says ior complains, ^e ., copy the plea or pleas verbaiim to 
the endf then the rqsflication and subsequent pleadings verbatim^ begin- 
ning each with afresh line. Conclude thus :] 

Therefore, for the trying of the said several issues above joined, let a 
jury thereupon come before our said lady the Queen, on — — , whereso- 
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ever she shall then be in England, by whom the truth of the matter may 
be better known, and who are^not^of the kindred of the said J. S., to try 
upon their oath the said several issues so above joined as aforesaid, as well 
the said C. F. R. who for oar said Lady the Clueen in this behalf prosec- 
cuteth, as the said J. S., have thereupon put themselves upon the same jury, 
the same day is given as well to the said C. F. R., who for our said 
Lady the Clueen in this behalf prosecuteth, as to the said J. 8. 



No. 46. 

Israe wh«re the Infurmation wu filed in a prerioai term. 

Plsas before oar Lady the Clueen at Westminster, of [Hilary] Terra, in 

the year of the reign of our Sovereign Lady Victoria by the grace of 

God of the United kingdom of Great Britain and Ireland, Clueen, Defen- 
der of the Faith. 

Amongst the pleas of the Clueen, — Roll. 

Cheshire. ^ ^" ^^ remembered, That Charles Francis Robinson, Esq., 
j coroner and attorney of our present Sovereign Lady the Q,ueen 
Amongst the S-who, for oor said Lady the Q,ueen, in this behalf prosecuteth, 
ofhS*Term, I ^^ his proper person came here into the court of our said 
No. — ; J Lady the Clueen before the Clueen herself, at Westminster, on 
[Tuesday the 2nd of November, in Michaelmas]] term last past and for our 
said lady the Clueen at the relation of £• F., of , [surgeon], accord- 
ing to the form of the statute in such case made and provided, brought into 
the court of our said Lady the Clueen *before the Queen herself ^#070-1 
then there, a certain information, in the nature of a quo Warranto, L -i 

against J. S. late of , [gentleman], which said information foMoweth in 

these words, (that is to say :) Cheshire. Be it remembered, [here copy thein- 
formaiion verbatim to the end, and then go on to state the award of process 
thus ; j Wherefore the sheriff of the said county of Chester wais com- 
manded that he should not forbear, by reason of any liberty in his bailiwick 
but that he should cause him to come, to answer to our said lady the Clueen 
touching and concerning the premises aforesaid. 

And now, (that is to say, on [Friday the Uth of January] in this same 
term before our said Lady the Clueen at Westminster, cometh the said J. 

S., by his clerk in court, and having heard the said information read, 

he says for complains, ^c; copy the plea or pleas verbatim to the end^ then 
the replication and subsequent pleadings verbatim^ beginning each with a 
new line. Conclude thus :] 

Therefore, for the trying of the said several issues above joined, let a jury 

thereupon come before our said Lady the Clueen, on , wheresoever she 

ahadi then be in England, by whom the truth of the matter may be the bet- 
ter known, and w^o are not of the kindred of the said J. S., to try upon 
their oath the said several issues so above joined as aforesaid, because as 
well the said C. F. R., who for our said Lady the Clueen in this behalf 
prosecuteth, as the said J. S. have thereupon put themselves upon the 
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same joiy, the sane day is giveii as well to the said C. F. R., who for our 
said Lady ihe Ctueen ia this behalf prosecut^th, as to the said J. S. 



No. 46. 

R«oord of 'Nisi Pritu. 

Copy the issue verbatim^ as ante, Nos, 44 and 45, then go on thus : — 

7^ «« At which time, to wit, on(a) , before our said Lady the Clueen at 

WeQlDUDSter, came as well the said C. F. R., who for our said Lady the 
drUeen in this behalf prosecuteth, as the said J. S«^ by his cleckJii court 
aforesaid ; and the sheriflT of the said county of -^ry^^'h^xh returned the 
names of twelve jurors, none of whom come to try in form aforesaid ; 

r»jn'n Therefore the sheriff of the said 'county of is commanded 

L J that he do not forbear by reason of any liberty in his bailiwick, but 
that he distrain the bodies of the jurors aforesaid by all their lands and 
chattels in his bailiwick, so that neiihr they nor any one for them do put 
their hands to the same, until he shall have another command from our said 
Lady the GLueen for that purpose ; and that he answer to our said Lady 
the dueen for the issues thereof, so that he may have their bodies before 

our said Lady the Queen on (6) ^ wb o ro o oev c r she- ehaH: thea be-in • 

/ '' * ' *' Eoghmd, or before the justices of our said Jjady the Queen assigned to 
hold the asizes in and for the said county of ^ ; ■» » if they shall come before 

that lime, (that is to say^ on(c) [Monday], the — day of , at > 

in the said county, accoraing to the form of the statute in such case made 
and provided, to try upon their oath the said several issues so above joined 
as aforesaid, in default of the jury aforesaid who came not to try in form 

aforesaid ; therefore let the sheriff of the said county of have the 

bodies of the jurors aforesaid accordingly to try in form aforesaid ; the same 
day is given as well to the said C. F. R., who for our said Lady the Queen 
in this behalf prosecuieth, as to the said J. S« 



No. 47. 



Venire. 



Victoria, by the grace of God, of the United Kingdom of Great Britain 

and Ireland Queen, Defender of the Faith, to the sheriff of greeting. 

We command you, that [you do not forbear by reason of any liberty in 
your bailiwick, but that(c/)] you cause to come before us, on(c) — , 

(«) The return day of the venire. 

(6) The return day of the distringas ; usually the first day of the term next after the 
trial 

{c) The commisBion day at the assizes. 

{d) The non-oniittas clause should not be inserted when the writ is directed to the 
sheriffs of London, or an^ other city. 

(e) Any day in term time before the trial ; usoally the last day of ihe preoeding term. 
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wheresoever we shall then he in England, twelve good and lawful men of 
the body of your county qualified according to law, by whom the truth of 
the matter may be better known, and who are not of the kindred of J. S., 

late of , ^gentleman, to try upon their oath whether the said |-#q7RT 

J. S. be guilty of certain usurpations and misdemeanors whereof he L -■ 
ia impeached or not; because as well Charles Francis Robinson, Esq., 
our coroner and attorney in our court before us, who for us in this behalf 
prosecuteth, as the said J. S., have thereupon severally put themselves upon 
the said jury; and have you then there the names of the said jurors and 
this writ. Witness, Thomas Lord Denman, at Westminster, the(a) — 
day of > in the — year of our reign. 

By the court, 

Robinson. 



No. 48. 

Distringas (Common or Special Jnry.) 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Glueen, Defender of the Faith, to the sheriff of — , greet- 
ing. We command you, that [you do not forbear by reason of any lib- 
erty in your bailiwick, but thal(Z>)] you distrain the bodies of the sev- 
eral persons named in the panel annexed to this writ ^or^ if the jury be 
fecial, saj/f «• that you distrain A. B., of &c., Esq., C. D., of &c., mer- 
chant," inserting the names and descriptions of the twenty-four special 
jurors according to the Master*s /i»/,] being the jurors summoned in our 
court before us, between us and J. S., late of &c., by all their lands 
and chattels in your bailiwick, so that they, nor any one for them, do 
put their hands to the same, until you shall have another command from 
us for that purpose ; and that, you answer to us for the issues thereof, so 
that you may have their bodies before us on(c) — , wheresoever we shall 
then be in England, or before our justices assigned to hold the assizes in 

and for our county of , if they shall come before that time (that is to say,) 

on((/) [Monday] the day of — next, at , in your county [if 

the trial is to he had in London or Middlesex say, «* or before our right 
trusty and beloved Thomas Lord Denman, ourChief Justice, assigned j-^wfn 
*to hold pleas in our court before us, if he shall come before that ^ -^ 

time, (that is to say,) on(c) [Monday] the day of — next, at the 

Guildhallof and within our city of London" or «* at Westminster, in our county 
of Middlesex in the Great Hall of Pleas there,"] according to the form of the 
statute in^uch case made and provided, to try upon their oath whether the 
said J. S. be guilty of certain usurpations and misdemeanors whereof he is 
impeached or not ; and to hear then the judgments for their many defaults: 

(c) The date of defendant's pIea.-*TheTe must be fifteen days exclosive between the 
teste and return of the writ. (1 Gode, 53.) 

(6) See note (c) to form of Venire, p. 3T4. 

(c) Some day in term time after the intended trial, usually the first day of the next 
term. There must be fifteen days between the teste and return of this writ. (1 Gude, 54.) 

{d) The commission day at the assizes. 

(t) The first day of the particttlar sittings. 
JvLYf 1847.— 8 
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and httre yon then thera this writ. WitneM, Thomas Lord Demnan, si 
Westmtastery the (a) — day of — — , in the — year of our reign. 

By the controlment of -- ^ teroiy 

Roll: 



/ntfofssil.— This writ is allowed, 
f DfoUed, aod deliTered of le- 
eord before our Lady the 
Qaeen at Westminster* the 
tenn and roll within written. 



By the co«rt, 
Boi 



No. 49. 

Attornej-General^f Wanrmnt of Nin Pring. 

lAchfidd. 7 Let a record of nisi prius be made up between our Sovereign 
3 Lady the dueen and J. S., late of &c., for certain usurpations 
and misdemeanors whereof he is impeached. 

By the controlment of term, in the 

year of dueen Victoria, the 

rolh 

O. B. B., clerk in court for the F. Poixocs. 

prosecator [<« or defendant."] 



[•377] •!*). 60. 

Attomejr-GeAeraTf Wairaat fiir a Tales. 

Staffordshire. ) Sir Frederick Pollock, Knt., Attorney-General of onr pre- 
\ sent Sovereign Lady the Glaeen, for our said Lady the 
dueen prays a tales de circumstantibus, to be granted by the court here, 
accordiog to the form of the statute in such case made and provided, iofi the 
trial of the issues [or issue] joined between our said Lady the Clueen and 

J. S., late of ^ for certain usurpations and misdemeanors whereof he is 

impeached, lest the jury to be taken in this behalf do remain untaken for 
default of jurors. 

By the controlment of ' term, in the 
— — year of doeen Victoria, the — 
roll. 
O. B. B., clerk in conrt for the F. Pollock. 

prosecator [or ** defendant."] 



No. 5L 
Sabpona ad teflttficandam. 

VicTOi^u, by the grace of Qod of the United Kingdom of Great Brilaia 
(a) The return 4ay of th« v«iuse. 
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ftnd Irelnfid Cttieen, DefeDder of tbe Faith, to [names of wUnestes iwi 
exceeding four^ and to every of them, greeting. We eommand you, and 
every of you, that, laying aside all excuses and pretences whatsoever, you 
and every of you personally he and appear before our justices assigned 
to hotd the assizes in and for our county of—, on — the — — day of 

^ at — , in our said county, there to testify the truth an our behalf 

against J. S«, upon an information in nature of a quo warranto exhibited 
against him in our court before us, to show by what authority he claims to 
be mayor [or "an alderman," or "a councillor,"] of the borough of — , 
whereof he is impeached ; and so from day to day until the said information 
be tried. And this you or any of you are not to omit under the penalty of 
one hundred pounds, to be levied on the goods and chattels, lands and tone* 
ments of such of you as shall fail herein. Witness, Thomas *Lord r«n.yQn 
Denman, at Westminster, the — day of , in the — — year of I- -* 
our reign. 

By the Court, 

RoBfNSON. 

N. B. — Where the subpoena is for the defendant^ it must be « to testify 
the truth between us and J. S., upon an information in nature of a quo 
warranto exhibited against him in our court before us, to show by what author 
Tity he claims to be [mayor, dbc.], whereof he is impeached, on behalf of the 
said J. S. ; and so from day to day until the said information be tried i 
and this" [^c, as above.'l 



No. 62. 

Sabpoena daces tecum. 

Victoria, by the grace of God of the United Kingdom of Qreat Britain 
and Ireland Queen, Defender of the Faith, to A. B., greeting. We com- 
mand you, that, laying aside ajl excuse* and pretences whatsoever, you per- 
sonally be and appear before our justices assigned to hold the assizes in and 

for our county of , on the day of , at — , in our said 

county, there to testify the truth on ourbehalf(a) against J. S., upon an infor- 
mation in nature of a quo warranto exhibited against him in our court before 
us, to show by what authority he claims to be mayor [or « an alderman," or 

" a councillor,"] of the borough of , whereof he is impeached, and so 

from day to day until the said information be tried ; and that yon do bring 
with you, and produce at the time and place aforesaid, [here describe shortly 
the deed or documents required to be prodt^eed,'] in order that the same may 
be given in evidence on our behalf(e») against the said J. S., upon the trial 
of the said information, and this you are not to omit under the penalty of one 
hundred pounds, to be levied on your goods and chattels, lands and ten- 

(a) If the subpoena be issued on behalf of the defendant, see Nate to 5V supra. It may 
contain /o»r names. 



976 OOLI ON ORIKIHAL IH 7 EHATIO M 8, BTO* 

meDtSy if yoa shall fail herein. Witness, Thomas Lord Denman, at West- 
minster, the — — day of — , in the -^— year of our reign. 

By the coart, 

Robinson. 



[•879] •No. 53. 

P«titioii for a Lioente to en^loy Queen's Counsel on behdf of the Defendanl. 

To the Queen's most excellent Majesty. 

The humble petition of J. S. of , Gent. 
Bheweth, 

That in last — ^ term an information in nature of a quo warranto was 
granted by your Majesty's Court of Q,ueen*s Bench [or « was exhibited by Sir 
Frederick Pollock, Knt., your Majesty's Attorney-General,"] against your 
petitioner to show by what authority he claims to be mayor [or an alder- 
man, or a councillor, dbc., as the ease may 6e,] of the borough of , in 

the county of — — ; to which information your petitioner has appeared 
and pleaded, [or soy, "to which information your petitioner is required 
to appear ana plead as of this present — term ;"] and your petitioner 
being desirous of having the assistance of F. T., Esq., one of your majesty's 
counsel learned in the law, [or « Sir W. W. F., Knt., your Majesty's 
•olicitor-general,"J who may be very useful to your petitioner on the trial 
of the said information, and other proceedings relating thereto. 

Your petitioner therefore humbly prays that your Majesty would be 
graciously pleased to grant your royal license and dispensation for 
the said F. T., Esq., [or "Sir W. W. F., Knt.,"] to be of counsel 
for your petitioner on the trial of the said information and other pro- 
ceedings relating thereto ; and your petitioner as in obedience and 
duty bound shall ever pray, dbc. 



No. 54. 

License for Qaeen*s Coonsel to ples/d for a Defimdant. 

Victoria, R, 

Whereas J. S., of, &c., gentleman, hath, by his petition, humbly repre- 
sented unto us, that [recite allegations in the petition'] the petitioner hath 
therefore humbly prayed us that [recite prayer of the petition ;] We, being 
graciously pleased to condescend to his request, do accordingly, by these 
presents, dispense with the said F. T., Esq., and grant him our royal 
-. license to be of counsel for the petitioner in *the said prosecution, 
L J as often as there shall be occasion. Given at our court of St. 

James's, the — ^ day of — , in the year of our reign. 

By her Majesty's command, 

[Signature of Secretary of State.] 
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No. 55. 



Postea with Verdict for the Crown apon some of the Itflaes, and fbr the Defendant on 

the others. 

AFTERWARDSy Oil the day and at the place last within contained, before 
the Hon. Sir A. B. B., Knt., one of the justices of our Lady the Ctueen 
assigned to hold pleas before the Queen herself, and the Hon. Sir C. D. 
Knt., one of the barons of the Exchequer of our said Lady the Gtueen, \or 
««one of the justices of our said Lady the Queen of the Bench,"3 jus- 
tices of our said Lady the Queen assigned to hold the assizes in and for the 
county of — within mentioned, according to the form of the statute 
in such case made and provided, come as well the within-named Charles 
Francis Robinson, Esq., who for our said Lady the Queen in this behalf 
prosecuteth in his proper person, as the within-named J. S. by his clerk 
in court within mentioned ; and the jurors of the jury within mentioned 
being called,(a) and drawn out of the panel according to the form of the 
statute in such case made and provided, come and are sworn upon the said 
jury ; whereupon public proclamation is made here in court for our said 
Lady the Queen, as the custom is, that if there be any one who will inform 
the aforesaid justices of assize, the Queen^s serjeant-at-law, the Queen's 
attorney -general, or the jurors of the jury aforesaid, concerning the matters 
within contained, hel^hould come forth and should be heard ; and hereupon 
T. M., Esq., a counsel learned in the law, [or "T. J. P., Esq., one of the 
counsel of our said Lady the Queen learned in the law,"] ofiereth himself 
on behalf of our said Lady the Queen to do this ; whereupon the court here 
proceedeth to the taking of the inquest aforesaid by the jurors aforesaid 
now here appearing for the purpose aforesaid, who being chosen, tried, and 
sworn to speak the truth touching and concerning the *malters within r#QO|-| 
contained, say upon their oath, as to the first issue within joined, that »- •» 
\^herejind the affirmative or negative of this issue, fidlomng the language 
of the replication, $*c., ex, gr,, that he the said J. S., at the time of the said 
election, in his said [first] plea within mentioned was [or was not] duly 
qualified, according to the provisions of the said act of Parliament within 
mentioned, to be elected and to be a councillor of the said borough and city, 
under and by virtue of the said act,^ in manner and form as the said J. S. 
hath in his said [first] plea in that behalf alleged ; and as to the second 
issue within joined, the jurors aforesaid, upon their oath aforesaid, further 
say, that [here find the affirmative or negative of this issue modo etformd^ 
fyc.y as dove, ex, gr,, that the burgesses of the said South Ward, duly en- 
rolled as the said act requires, did for did not] elect and choose him the said 
J. S. to be a councillor ol the said borough and city, according to the provi- 
sions of the said act,] in manner and form as the said J. S. hath in his said 
[first] plea in that behalf alleged ; and as to the third issue within joined, 
the jurors aforesaid, upon their oath aforesaid, further say, that [Aere find 

(a) If the jary were special, see the next precedent 
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the qfirmative or negative of this iame modo et formic fye^ aa dbwt; 
and $0 unth retpect to each aubsequent utue.] 



No. 66. 
Poitea with Spaml Veraiet o« mam of the Imubil (C^ifoial Jury.) 



AmRWAROi^ on the day and at the phce last wHhia contained » belbre the 
Right Hon. Thomaa Lord Denman, chief justice assigned to hold pleas 
before the daeen hetself, and the Hon. Sir C. D.« Knight, one of the jus- 
tices of our said Lady the ftueen of the Bench [or ^ one of the Barons oi 
the Exchequer of our said Lady the Queen/'] justices of our said Lady the 
Ctueen, assigned to hold the assizes in and for the county of , within 

mentioned* according to the form of the statute in such case made and pro- 
vided* come as well the within-named Charles Francis Robinson, Esq.* who 
for our said Lady the Ctueen in this behalf prosecuteth, in his proper per- 
son* as the withiuHiamed J. S. by his clerk in court within mentioned* and 
the jurors of the jury within mentioned being called*(a) some of them* (to 

r#a821 ^^^) ^* ^** ^^ ^" Q^®^^^''^* [here ^insert ^ names and descr^ 
I* -I tioM of euch fpecial jurymen as eppeared^] eome and are sworn 
upon the said jury* and because the rest of the jurors of the said jury do 
not appear, therefore others of the bystanders named and approved for that 
purpose by the sherifi* of the said county of ■* at the request of Sir 
Frederick Pollock* Knight, attorney-general of our said Lady the Ctueeo, 
by the command of the said justices are newly appointed, whose names are 
added to the panel according to the form of the statute in such case made 
and provided* which said jurors so newly appointed* (to wit) O. P.* of &c., 
grocer* [names and descriptions of the talesmen] being called^ likewise 
come and are also sworn upon the said jury ; whereupon public proclama- 
tion is made here in court for our said Lady the Clueen* as the custom is, 
that if there be any one who will inform the aforesaid justices of assize* the 
Queen's serjeant-at-law* the Clueen's attorney-general* or the jurors of the 
jury aforesaid* concerning the matters within contained* he should come 
forth and should be heard ; and hereupon T. J. P.* Esq., one of the counsel 
of our said Lady the Clueen learned in the law* [or T. M., Esq., a counsel 
learned in the law,] oflTereth himself on behalf of our said Lady the Glueen 
to do this, whereupon the court here proceedeth to the taking of the inquest 
aforesaid* as well by the jurors aforesaid first impanelled and sworn, as by 
the other jurors now here appearing, who U^ther with the jurors afore* 
said first impanelled and sworn, being chosen, tried, and sworn to speak the 
truth touching and concerning the matters within contained, say upon their 
oath as to the first issue within joined, that [here find the affirmative or 
negative of this issue, following the language of the replication^ ^c.,] in 
manner and form as the said J. S. hath in his said [first] plea in that behalf 
alleged ; and as to the [second] issue within joined, the jurors aforesaid, 
upon their oath aforesaid, further say* that [here find the affirmative or 

(a) If the jury were common, we the preceding precedent 
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negaiim o/MsUnte mo^o ttf6rmd^ ^c, ui a5ove;] and as to the [tlxird« 
fifth, and sixth] issues within joined, the jurors aforesaid, upon their oath 
aforesaid, say, that \herejmd all the facts specialhf which relate to the pat" 
iieular Usues. See 2 €ktde*8 Ptac. 804.] But whether [here follow the 
letnguage of the third issue^ ex gr.^ «« But whether the said J. S., at the 
time of the said election in the said first plea within mentioned, was duly 
qoalified according to the provisions of the said act, to be elected and 
to be a councillor of the said borough and city In the said South 
Ward, nnder and by virtue of the said act,"] in manner and form 
as the said J. S. bath in and by his said [first] plea in that behalf 
alleged or not ; or whether [here follow the language of the fifth ieeue^ 
*io manner and form as the said J. S. hath in and by his said [first] j-^qoo-i 
piea in that behalf alleged or not ; or whether [here follow the Ian' L -* 
guage of the sixth issuer'] in manner and form as the said J. S. hath in and 
by his said [first] plea in that behalf alleged or not, the jurors aforesaid are 
entirely ignorant, and thereupon they pray the advice of the court of our 
said Lady the Ctueen before the Ctueen herself ; and if upon the whole 
matter aforesaid it shall seem to the said court, that [here state the affirmor 
tive of the third issue, ex gr., «* That the said J. S., at the time of the said 
election, in the said first plea within mentioned, was duly qualified according 
to the provisions of the said act, to be elected and to be a councillor of the said 
borough and city in the said South Ward, under and by virtue of the said 
act"], in manner and form as the said J. S. hath in and by his said first 
plea in that behalf alleged ; and that [here state the cgffirmative of the fifth 
issue modo etformd, $*e., as above] ; and that [here state the affirmative 
of the sixth issue modo etformd as above,'] then the jurors aforesaid upon 
their oath aforesaid do say accordingly ; and if upon the whole matter 
aforesaid it shall seem to the said court, that [here state the negative of each 
issue modo et formA, ^c, as above\, then the jurors aforesaid upon their 
oath aforesaid, do^ say accordingly ; and as to the [fourth] issue within 
joined, the jurors aforesaid upon their oath aforesaid further say that \here 
find the cffirmaiive or negative of this issue], in manner and form as the 
said J. S. hath in his said [first] plea in that behalf alleged ; and as to the 

! seventh] issue within joined, the jurors aforesaid, upon their oath aforesaid, 
iirther say, that [here find the affirmative or negative of this issue modo 
stformA, ^c, as above, and so with respect to all the other issues.] 



No. 57, 



Bill of Exceptions by Defendant 

Which said several issues, in manner aforesaid respectively joined 
between the said Charles Francis Robinson, Esq., coroner and attorney of 
our said Lady the Ctueen, for our said Lady the Q,ueen, and the said J. S., 
afterwardij, to wit, at the assizes held at ■, in and for the said county, on 

the day of , in the — — year of the reign of our said Lady the 

Ctueen, before the Hon. Sir A. B.» Knt., one of the justices our said Lady 
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the Queen awigned to hold pleas before the dueea benelf, and the 
r*3S4l *^^'^* ^''^ ^' ^'* Knt., one of the barons of the Exchequer of oar 
L -J said Lady the Queen, [or ««one of the justices of our said Lady 
the Clueen of the Bench/'] justices of our said Lady the Queen assigned 
to hold the assizes in and for the county of , according to the form of 
the statute in such case made and provided, came on to be tried. At which 
day came there as well the said Charles Francis Robinson, Esq., coroner 
and attorney of our said Lady the Queen, for our said Lady the 
Queen, in his own proper person, as the said J. B. by his clerk in 
court aforesaid ; and the jurors of the jury, whereof mention is withia 
made, being called likewise came, and were then and there in dae 
manner drawn by ballot, approved, and sworn to try the said several 
issues. And thereupon to maintain the said issue [firstly] above joined, to 
wit, that [here follow the language of the particular U8ue\ the counsel 
learned in the law for the said J. S. gave in evidence on his behalf, that 

i'here set out the evidence for the defendant] ; whereupon the said counsel 
or the said J. S. did then and there insist before the said justices, on behalf 
of the said J. S., that the said several matters so produced and given in evi- 
dence on the part of the said J. S. as aforesaid were sufficient, and ought to 
be admitted and allowed as sufficient evidence, unless the same shall be 
explained or answered by evidence on behalf of our said Lady the Queen, 
to entitle the said J. S. to a verdict on the said [first] issue, and prayed the 
said justices to direct the said jury to that effect ; but the counsel learned 
in the law of and for our said Lady the Queen, did not ofifer any evidence 
upon the said issue on behalf of our said Lady the Queen, but did then and 
there insist before the said justices, that the said several matters so produced 
and given in evidence on the part of the said J. S. as afoxesaid, did not 
require any explanation or answer by evidence on behalf of our said Lady 
the Queen, and were not sufficient nor ought to be admitted or allowed to 
entitle the said J. S. to a verdict on the said [first] issue ; and that upon 
the evidence so given by the said J. S. as aforesaid, our said Lady the 
Queen was entitled to a verdict on the said [first] issue, and prayed the 
said justices so to direct the said jury : And the said justices did then and 
there declare and deliver their opinion to the jury aforesaid, that the said 
several matters, so produced and given in evidence on the part of the said 
J. S. as aforesaid, were not sufficient to entitle the said J. S. to a verdict on 
the said [first] issue, and that the same did not require any explanation or 
r^Qft^il ^^^^^"^ ^y evidence on behalf of our *said Lady the Queen, and 
L -I with that direction the said justices left the same to the said jury ; 
and the jurors aforesaid then and there gave their verdict for our said Lady 
the Queen upon the said [first] issue. Whereupon the said counsel for 
the said J. S. did then and there, and before the giving of the said verdict, 
except to the aforesaid opinion and direction of the said justices, and insisted 
that the said evidence was sufficient aforesaid. And inasmuch as the said 
several matters aforesaid do not appear by the record of the verdict afore- 
said, the counsel on behalf of the said J. S. prayed that the said justices 
would set their hands and seals to this bill of exceptions, containing the 
several matters so produced and given in evidence on the part of the said 
J. S. as aforesaid, and the said opinion and direction of the said justices, and 
the said exception thereto, according to the form of the statute in that case 
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made and provided ;{a) and thereupon the said Sir A. B. Knt., one of 
the said justices, at the request of the said counsel for the said J. S., did 
put his seal to this bill of exceptions, pursuant to the said last-mentioned 
statute, on the said — day of — , in th o* - year of the reign of her 
present majesty. 



No. 58. 
Judgment after Verdict tot the Crown npon one or more of the Issues, (ante, 238, 239.) 



i« Copy the record of NiH PriuSt which ihcludte the issue and award of 

« jury process^ ^c, then go on thus ;— 

ii At which time, to wit, on — , ^he day the writ of distringas is made 

I returnable in hanc^ come as well the said Charles Francis Robinson, Esq., 
: who for our said Lady the Glueen in this behalf prosecutelh, in his proper 
B person, as the said J. S. by his clerk in court aforesaid; and the aforesaid 

II justices of assize, before whom the said issues were tried, hath sent here 
% their record had before them in these words, (that is to say), [copy the pos- 
i tea verbatim]. Whereupon all and singular the premises oeing seen and 
i fully understood by the court of our said Lady the Glueen now here, r#qofiT 
s it is *considered and adjudged by the said court here, that the said I- -^ 
i J. S. do not in any manner intermeddle with or concern himself in or 
i about the office, liberties, privileges, and franchises aforesaid, but that he be 
I absolutely forejudged and excluded from exercising or using the same or 
J any of them for the future ; and that the said J. S., in order to satisfy our 
I said present Sovereign Lady the Glueen, for and on account of the usurpa- 
'i tion aforesaid, be taken and so forth ; and that the said E. F., the relator 
s above-mentioned in this behalf, do recover against the said J. S. the sum of 

If , for his costs by him laid out and expended in carrying on his suit in 

: this behalf, according to the form of the statute in such case made and pro- 

5 vided.- 



No. 59. 
Judgment after Verdict ibr the Defendant on all the Issues. 

Copy the Record of Nisi Prius which includes the issue and award of 
jury process, fyc, ; then go on thus : — 

At which time (to wit), on — [the day the writ of distringas is made 
returnable in banc% come as well the said Charles Francis Robinson, Esq., 
who for our said Lady the Glueen in this behalf prosecuteth, in his proper 
person, as the said J. S. by his clerk in court aforesaid, and the aforesaid 
justices of assize before whom the said issues were tried, have sent here 

(0) See The London Grand Junction Railway Company v. Freeman, 2 Man. & Gr. 
Gr. 61&, where a bill of exceptions tendered under somewhat similar circumstances 
succeeded. 
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their record had before them in these words (that is to say), [copy the pon- 
tea verbaiim]* Whereupon all and singular the premises being seen and 
fully underatood by theconrt of our said Lady the Ctaeen now here, it is 
eoosidered and adjudged by the said court here^ that the said office, liber- 
ties, privileges, and franchises, so claimed by him the said J. S. as aforesaid, 
be allowed and adjudged to him ; and that he the said J. S. be dismissed 
and discharged by the said court here of and from the premises above charged 
upon him, and that he the said J. S. do depart hence without day in this 
behalf; and also that he the said J. S. recover against the said £. F., the 
relator above*named in this behalf, the sum of — — for his costs by him 
laid out and expended in defending his suit in this behalf, according to 
the form of the statute in such case made and provided. 



^ 



[•387] •No, 60. 

Capiu pro fine. 

Victoria, by the grace of Gk>d of the United Kingdom of Great Britaia 

and Ireland, ftueen, Defender of the Faith, to the sheriff* of , greeting. 

We command you, that you do not forbear, by reason of any liberty in your 
bailiwick, but that you take J. S.,of — , [gent.], if he shall be found in your 
bailiwick, and him safely keep so that you may have his body before us on 
., wheresoever we shall then be in England, to satisfy us concerning 
his redemption, by reason of his claiming to have, use, and enjoy, the office 
of [mayor of our borough of — — in your county], whereof he is impeached, 
and thereupon by a jury of the country taken between us and the said J. S., 
[or «• by his own default,"], he stands convicted as in our court before us it 
appears upon record, and have you then there this writ. Witness, Thomas 

Lord Denman, at Westminster, the , day of , in the — year of 

our reign. 

By the Court, 
Indorsed^ Robinson. 

D. and B., clerks in court for 

the prosecutor. 

N. B. — ^This writ is proper where the defendant is to be fined upon aa 
information at common law, or when filed by the attorney-general ex officio. 
Upon informations under the stat. 9 Ann. c. 20, the fine is nominal only, 
and is included in the taxed costs. 



No. 61. 
Fi. TtL, ag^ainst Defendant for the Relator's Costs. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Clueen, Defender of the Faith, to the sheriff* of — > greeting. 



We commaod yoO, that jou do not forbear, by reason of any liberty in yaur 
liailiwick, but ihat you leyy or eauae to be levied upon the goods and chat- 
teh of J. S., late of . ■ ■ , [gent.], the sum of , which hath been lately 
adjudged to E. F., of , [surgeon], in our court before us» according to 

the form of the statute in such case made and provided, for his costs by 
him laid out and expended in the prosecuting of a certain information in 
the nature of a quo warranto, exhibited against him the said J. 8. by Charles 
Francis Robinson, Esq., •our coroner and attorney in our court p^-ggV 
before us, at the relation of the said E. F., for usurping the office )- J 

of mayor [or « an alderman," or «« a councillor"] of our borough of , 

in your county, whereof the said J. S. is convicted, as in our said court 
before us it appears upon record, together with interest upon the said sum 

of , at the rate of four pounds per centum per annum, from the 

day of , in the year of our Lord — , on which day the judgment 

aforesaid was entered up ; and that you have that money, with such interest 

as aforesaid, before us on , wheresoever we shall then be in England, 

to satisfy the said E. F. for his costs and interest as aforesaid, and that you 
do all such things as by the statute passed in the second year of our reign you 
are authorized and required to do in this behalf; and in what manner you 
shall have executed this our writ make appear to us on the said . , where- 
soever, &c., and have you then there this writ. Witness, Thomas Lord Den- 
man, at Westminster, the ■ day of — — , in the year of our reign. 

By the Court, 
Robinson. 
Indorsed* 

Levy £ , with interest thereon, 

as within mentioned 



No. 62. 
Ca. Sa. against Defendant fat the Relator's Costs. 

Victoria, by the grace of God of the United Kingdom of Great Britain 
and Ireland Clueen, Defender of the Faith, to the sheriff of — ^, greets 
ing. We command you, that you do not forbear, by reason of any liberty 
in your bailiwick, but that you take J. S„ late of — , [gent.], if he shall 
be found in your bailiwick, and him safely keep, so that you may have his 
body before us, on , wheresoever we shall then be in England, to 

satisfy E. F., of , [surgeon], for the sum of — , which hath been 

lately adjudged to the said E. F., in our court before us, according to the 
form of the statute in such case made and provided, for his costs by him 
laid out and expended in the prosecution of a certain information in the 
nature of a quo warranto exhibited against him the said J. S., by Charles 
Francis Robinson, Esquire, our coroner and attorney, in our court before us* 
at the relation of the said E. F., for usurping the office of mayor [or «*an 
alderman," or "a *councillor'*] of our borough of—, in your p#oQQ-i 
county^ whereof the, said J. S. is convicted, as in our said court L -' 
before us it appears upon record, together with interest upon the said sunn 
of — , at the rate of four pounds per centum per annum, from the '— - 
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day of — , in the year of our Lord ——9 on which day the jadgment 
aforesaid was entered up, and hare you then there this writ. Witness, 

Thomas Lord Denman, at Westminster, the — day of , in the 

year of our reign. 

By the Court, 

BOBDiaON. 

Inidor9€d. 

LeTy £ , with interest thereon, 

as within mentioned. 



No. ({3. 

Tu Fa. or Ca. Sa. ajrainit the Relator for Defendanrs Coats. 

Same a» ante, Noa, 61 ^62, except a» to the names of the parties^ and 
instead of saying for his costs by him laid out and expended •« in the pro- 
secution,'' say «« in his defence*' of a certain information, &c., whereof the 
said £. F. is convicted, &c. 



No; 64. 
Scire Facial fi>r Costs by the Administrator of the Relator, and FL Fa. thereon. 

Victoria, by the grace of God of the United Kingdom of Great Britain 

and Ireland Gtueen, Defender of the Faith, to the sheriff of greeting. 

Whereas E. F., late of &c., surgeon, lately in our court before us, (that is 

to say) in term, in the — year of our reign, by the consideration and 

judgment of the said court, recovered against J. S., late of &c., gent. J&250, 
which were adjudged to the said E. F. in our said court before us, accord- 
ing to the form of the statute in such case made and provided, for bis costs 
by him laid out and expended in the prosecution of a certain information in 
the nature of a quo warranto, at the relation of the said E. F., against the 
said J. S., in our said court before us, for usurping the office of [a coun- 
cillor] of the borough of C, in your county, whereof he is convicted, as 
r»^901 *^^ ^^^ ^*^^^ court before us it appears upon record ; and afterwards, 

L -^ to wit, on the day of , in the — year of our reign, at 

C. aforesaid, in your county, the said E. F. died intestate; after whose 
death, administration of ail and singular the goods and chattels, rights and 
credits which were of the said E. F., at the time of his death, was com<- 
mitted by William^ by Divine Providence Archbishop of Canterbury, 

Primate of all England and Metropolitan, on the day of , in the 

year of our Lord , at C. aforesaid, in your county, to one F. F., as by 

the information of the said F. F., in our said court before us, we are given 
to understand and be informed; and although judgment be given thereof, 
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yet execution of the said costs with interest upon the said sum of dS250, at 
the rate of £4 per centum per annum, from the — — day of -^-— , in the 
year of our Lord , on which day the judgment aforesaid was entered 

up, still remains to he done. Wherefore the said F. F. hath humbly 
besought us that a fit and proper remedy may be provided in this behalf; 
and we being willing that due and speedy justice should be done in this 
behalf, as it is reasonable, do command you, that by good and lawful men 
of your bailiwick, you cause the said J. S. to be before us on — — , where- 
soever we shall then be in England, to shew if he hath or can say any thing 
for himself why the said F. F. should not have execution against him the 
said J. S. for costs aforesaid, according to the form and effect of the judg- 
ment aforesaid, with such interest as aforesaid, if he shall think fit ; and 
have you then there the names of those by whom you shall so make it 
known to him, and this writ. Witness, Thomas Lord Denman, at West- 
minster, the — - day of — , in the — year of our reign. 

By the Court, 

RoBINflON. 



No. 65. 
Fi. Fa. thereon. 

Victoria, by the grace of Grod of the United Kingdom of Great Britain 

and Ireland Ctueen, Defender of the Faith, to the sherifi* of , greeting. 

We command you, that you do not forbear, by reason of any liberty in 
your bailiwick, but that of the goods and chattels of J. S., late of &c., gent., 
you cause to be levied ^250, which were adjudged to £. F., late of &c., 
surgeon, lately deceased, in *his lifetime, in our court before us, r-#gQ|-i 
according to the form of the statute in such case made and provided, L J 
for his costs by him laid out in the prosecution of a certain information in 
the nature of a quo warranto in our said court before us, at the relation of 
the said E. F. against the said J. S. for usurping the office of [a councillor] 
of the borough of C, in your county ; and is thereupon convicted as in our 
said court before us it appears upon record, together with interest upon the 
said sum of J8250, at the rate of £4 per centum per annum, from the — 
day of — , in the year of our Lord — — , on which day the judgment 
aforesaid was entered up ; and whereupon it hath been considered in our 
same court before us, that F. F., administrator of all and singular the goods 
and chattels, rights and credits which were of the said E. F. at the time of 
his death, who died intestate, having execution against the said J. S. of the 
said costs, according to the force, form, and effect of the said judgment, with 
such interest as aforesaid, as likewise appears to us of record ; and have yoa 

that money, with such interest as aforesaid, before us on , wheresoever 

we shall then be in England, to render to the said F. F. for the costs and 
interests aforesaid ; and that you do all such things as by the statute passed 
in the second year of our reign you are authorized and required to do in this 
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behalf, and in what manner yoa Bhalt have ezecated this our writ make 
op^ar to 118 on the said , whereaoerer, &c.; and hai«e you then there 

this writ. Witness, Thomas Lord Denmao, at Westminster, the ^-^- day 
of » 10 the — year of our reign. 

By the Court, 
RoBniaoii. 
Mdorted. 
•Levy j6 , with interest there<m, 
as within mentioned. 



ADDENDA. 



BiiroB the foregoing pari of this work was printed, an Act of Parliament 
has been passed, (which will come into operation on the first day of January, 
1844,) to the following effect :-^ 

By 6 Yict. c. 20, intituled «« An Act for abolishing certain Offices on the 
Crown side of the Court of Clueen*s Bench, and for regulating the CJrown 
jOffice ;" after reciting that the ancient office of the Queen's coroner and 
attorney in the Court of Ctueen's Bench, commonly called the Master of the 
*Crown Office, hath lately become vacant by the death of Peregrine Dealtry, 
Esquire ; and Charles Fhincis Robinson, Esquire, hath been appointed to 
ihe said office, to prevent the inconvenience which would have arisen from 
,delay in filiing it up, but subject to such arrangements and regulations as 
might by Parliament be deemed expedient ; and reciting that it is desirable 
itp relieve the public and the suitors from many ancient and unsuitable fees 
now taken in the Crown Office, and to remodel the present establishment, 
.and that the offices or employments of the clerks in court, and certain other 
offices BOW existing in the said Crown Office, should be abolished : and 
reciting that under the provisions of an act passed in the first year of the 
ieign of his late Majesty King William the Fourth, intituled «» An Act for 
^gulating the Receipt and future Appropriation of Fees and Emoluments 
xeceivable by Officers of the Superior Courts of common Law," compensa- 
tion has been awarded to the whole of the present officers who are entitled 
«r*llfl4n ^^®'^^®» ^^^ whose offices will cease under the *pro visions of this 
> -^ act ; It is enacted (amongst other things) «« That from and after the 
.first day of January, 1844, the only officers on the crown side of the said 
icourt shall be the Clueen's coroner and attorney, one master, and one assis- 
tant master; and from and after that day the several offices or employ nients 
BOW existing in the Crown Office of Secondary, of clerk of the rules, of clerk 
of the affidavits, of examiner, of calendar keeper, of clerk of the grand juries, 
of clerks in court, and of the Queen's clerk in court, shall be and the same 



are hereby abolished, and shall wholly ceaae and determine/* Sect. 6 
enacts, •< that no person holding any such office of tfa^ Queen's coroner and 
attorney, master or assistant master, or being a clerk on the crown side of 
the said court, shall either directly or tndireetly act as a barrister, attorney, 
or solicitor, or as agent of any attorney or eolicitoTf in any coart of law or 
equity in the United Kingdom, either sepamtely or in partnership With any 
other person, daring such time as he shall hold such office, or act as such 
cl^rk," Sect* 14 enacts* •« That the solicitors for the several pnblie boards, 
and all persons admit,ted or admissible to pmctise as attorneys in the dueen^s 
Bench shall be allowed in like manner to practise on the crown side of the 
said court, any law or usage to the contrary notwithstanding, upon payment 
nevertheless of sueh fees, in le^pftct of tiie boeinesB transacted by such attor- 
neys on the crown side of the said court, as shall by the said Lord Chief 
Jusdce and Judges of the said court be fixed and appointed, under the pro- 
visions hereinafter expressed and declared in that bedialf/' Sect.' 16 enacts, 
« That it shall and may be lawful for the Lo^d Chief Justice and the Judges 
of the said court, or any three or more of them, and they are hereby required 
on or before the first day of January, 1844, to establish and ordain, by their 
discretion, a table offeeSf to be thereafter taken by the said Ctueen's coroner, 
and attorney, and master, and to vary and afterwards modify the shme f^m 
time to time as they shall think fit ; and the fees so establisl^d and ordained 
shall be deemed and taken to be the lawful fees (j^ the Crown Office : Pro- 
vided *always, that no fees whatever shall be demanded or received p»«qR^ 
by the said coroner and atttoney, master, or assistant master, or by L ^ 
any person employed by them in the said office, for or ia respect crfiany act, 
duty, or service, required to be done, performed* or «eadered by them, or 
any of them, in the course of any proceeding? carried on in the said office 
directly at her Majesty's suit and charge ; and the said coroner and aiUesney, 
master and assistant master, and the several persons employed by them in 
the said office, are hereby authorized and required to perform and render 
such acts, duties and services, as may be required in the coarse of such hnft- 
mentioned proceedings, without payment of any fee whatsoever in respect 
thereof." Sect. 16 enacts, <«That it shall and mny be lawful for the said 
Lord Chief Justice, and the Judges of the said court, or any three or more 
of them, to make such rules, orders, and regulations, from time to time for 
the care and custody of the records and other proceedings on the crown side 
of the said court, and the enrolment thereof, and the issuing, returning, and 
filing of writs and other proceedings, and all otheir matters and things relat- 
ing to the practice, and the general business to be transacted on the crown 
side of the said court, as to them shall seem fit and proper." Sect. 17 
enacts, »Tbat from and after the said first day of January, 1844, all acts, 
duties, and services, now done, performed, and rendered by the said officers 
so abolished by this act, or any of them, in their respective offices on the 
crown side of the said court, except so far as the same inay be altered or 
regulated in pursuance of this act, shall continue to be done, performed, and 
rendered by the said Ctueen's coroner and attorney, and master and assistant 
master, or their successors, or by one of them ; and such acts, duties, and 
.services, when so done, performed, and rendered by the said officers, or their 
successors, or one of them, shall be good and valid in law to all intents and 
purposes : Provided always, that the several acts, duties, and serviceSi now 
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and heretofore done, performed, and rendered by the clerks in court on the 
r^AQAl ^^^^ "^^^ ^^ ^^® ^^^ court, shall, •from and after the said first day 
t -'of January, 1844, be done, performed and rendered by the solicitors 
for the several public boards, and by the attorneys of the said court, in like 
manner as the business of the like description is now transacted on the civil 
aide of the said court; provided also, that all moneys paid into the said court 
for her Majesty's use, shall continue to be received as heretofore by the said 
Clueen's coroner and attorney ; and the several accounts of fines, issues, 
amerciaments, penalties and recognizances, set, lost, imposed, or forfeited to 
or for the use of her Majesty in the said court, required by any act now in 
force to be rendered and made by the said coroner and attorney, and all 
other acts, duties, and services, now done, performed, and rendered by the 
said coroner and attorney, touching the receipt and payment of moneys to 
or for the use of her Majesty, and the accounts to be rendered thereof, shall 
continue to be done, performed, and rendered as heretofore by the said 
Clueen's coroner and attorney." 



The above act scarcely affects the proceedings treated of in this work, 
except indeed to this extent, viz. that after the first day of January, 1844, 
the attorneys of the court are to issue the writs and take the necessary pro- 
ceedings in their own names, instead of doing so through the medium of 
clerks in court, whose offices are then abolished. It does not appear that the 
text of this work, and the forms given in the Appendixes, will require any 
further alteration than the substitution of the word «< attomey^^* instead of 
*^ clerk in courtf** for the prosecutor or defendant (as the case may be.) 
Some material alterations must necessarily take place in the allowance for 
costs, in consequence of the abolition of the clerk in courts' fees, &c. ; and, 
therefore, the author has omitted precedents of «< bills of costs," which he 
had originally intended to introduce* 
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ABATEMENT. 

plea to a criminal informatioo, 83. 

to a quo warranto, 20&. 
ACTION 

must be discontinued on moving for a 

criminal information, 25. 
if action afterworda commenced, the 
court will refuse to pass any sen- 
tence, 106. 
AFFIDAVITS iCriminal Infarmaiion.) 
For the Information* 
must be complete and soffici^it in 

the first instance, 60. 
renewed application upon amended 

affidavits not permitted, 51. 
defects in, cannot be supplied by the 

defendant's afl^avits, 52. 
title of, 52. 
deponents, 52. 
substance of, 54. 
must not suitress material facts, 

56. 

nor unnecessarily reflect on the de- 
fendant, 57. 
the jurat, 58. 

forms of, see next column. 
consequences of joining in an affida- 

davit for a criminal information, 

54. 
Against the Information. 
how entitled, 60. 
substance o( 60. 
In Aggravation or Mitigation. 
how intitled, 102. 
ruleM.T. 29Geo.3; 102. 
not usually answered, 108. 
may be made by witnesses examined 

at the trial, 104. 
or an acquitted defendant, 104. 
may state the defendant's conduct, 
JuN«, 1847y— 9 



&e. before and at the time when 
the ofience was committed, 'and 
afterwards np to the trial, 104. 

also his acts suhsemtent to the trial, 
105. 

the prosecutor and the defendani 
may make affidavits, 105. 

but hearsay evidence not admissible, 
105. 
Forms of. 

affidavit of service on a magistrate 
of notice of an intended applica- 
tion against him for a criminal in- 
formation, 245. 

for a criminal information for a libel 
in a newspaper on a police magis« 
trate, 245. 

proving the publication c^ a news- 
paper pursuant to 6 & 7 Will. 4, 
c. 76, & 8; 256. 

of service of rule nisi, 250. 

of service of subpoena to appear and 
answer, 284. 

another form (not annexing the writ 
to the affidavit,) ^5. 

of service of a notice to appear, &c., 

of service of copy information, &c., 
pursuant to 48 Geo. 9, c. 58; 
288 
AFFIDAVITS (Quo Warranto.) 
For the Information. 

must be complete and sufficient in 
the first instance, 178. 

renewed application upon amended 
affidavits not permitted, 179. 

defects in, scxnetimes supplied by the 
defendant's affidavits, 180. 

how intitled, 181. 

Reg. Gen. M. T. 8 Vict, 181. 

substance of, 182, 
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AFPIBAVrrS (Quo Warrantoy-'con^ 
' tinued. 
must not suppresB material fiicts, 

182. 
mu8t shew an acceptance of the 

office by the defendant, 184. 
the jurat, 166. 
Fortntof, 
for a quo warranto against a burgess, 

810. 
the like against a councillor, S12. 
of service of rule nisi, 315. 
of service of subpoena to appear and 

answer, 833. 
another form (not annexing the writ 
to the affidavit,) 334. 
AFFRAYa Criminal information for, 

88 
ALDERMAN, 

qualifications of, 139. 
how elected, 142, 143. 
how admitted, 149. 
subsequent disqualification, 158. 
quo warranto against, 159. 
K>rm of the information, 328. 
plea bjT, shewing his election, &c., 
345. 
AMENDMENT 
of affidavits for informations, seldom if 

ever permitted, 50. 178. 
of criminal information after demurrer 

or plea, 70. 
at Nisi Prius, 9 Geo. 4, c. 15 ; 92. 
certain defects cured by 7 Geo. 4, c. 

64, without any amendment, 09. 
of quo warranto information after 

demurrer or plea, 207. 
at Nisi Prius, 9 Gea 4, c. 15, and 3 & 
4 Will. 4, c. 42; 231—234. 
APPJIARANCE, 

To a Criminal Infartnaium, 

how enforced, 72 — 79. 
on motion for a new trial, or in arrest 

of judgment, &c., 96. 
personal appearance of the defendant 
. to receive judgment not usually dis- 
pensed with, 100. 
motion to dispense with personal ap- 
pearance, 101. 
personal appearance, how enforced, 

97—100. 
not necessary on the argument of a 

demurrer, 86. 
not at the trial, 94. 
To a Qmo Warranto, 201. 
how enforced, 200—202. 
APPLICATION, 
For a Criminal Informatum, 
for what ofiences granted, see " Of- 
fences,'' 14—42. 
« when to be made, 43 — 45. 



by whom, 45—50. 
affidavits in support, 60 — 58. 
how made and opposed, 59—64. 
shewing cause, 60. 
affidavits to shew cause, 60. 
enlarging the rule, 61. 
objections and answers to the appli- 
cation, 61—63. 
For a Quo Warranto, 
in what cases g^ranted, 138. 
for what objections, 139 — 158. 
for what offices and franchises, 158 

—162. 
in what cases refused, 162 — ^168. 
when to be made, 169 — 172. 
bywhom, 172— 178. 
affidavits in support, 178 — 186. 
how made and opposed, 186 — 193. 
enlarging the rule, 189. 
showing cause, 189. 
affidavits to shew cause, 190. 
objections and answers to the appli- 
cation, 190—192. 
ARREST OF JUDGMENT, 
on a criminal information, 96. 
defendants must appear personally^ 96. 
on a quo warranto, 235. 
ASSAULT AND BATTERY. 

criminal information for, 36. 106. 
ASSESSOR, 
qualification of, 141. 
cannot be elected as a councillor or 

alderman, 141. 
form of quo warranto information 
against, 330. 
ATTACHMENT, 
for not appearing to a criminal infbr^ 

mation, 73. 
the like to a quo warranto, 201. 
ATTORNEY-GENERAL, 
may file criminal informations for mis- 
demeanors, 1. 9. 
must ezercise his own discretion, as 
the court will not give him leave, 9. 
instances of ex officio Informations, 9 

—13. 
precedents of such informations, 262. 

279—281. 
when entitled to reply at the trial, 

93. 
quo warranto informations by, 113. 124. 

198. 
form of an ex officio information for 
holding a fair at Edmonton, 320. 
See title '* Warrant.'' 
AUDITOR, 
qualification of, 141. 
cannot be elected as a councillor or 

alderman, 141. 
form of quo warranto information 
against, 330. 
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BAIL, 

cannot be taken after verdict, unless 

expressly consented to, 97* 
to keep the peace, or be of good be- 
haviour, how given, 108. 
form of the recognizance, 309. 
BATTERY. Criminal information for, 

36. 
BILL OP EXCEPTIONS (Quo War- 
ranto,) 
may be tendered at the trial by either 

parly, 231. 
form of, 383. 
BRIBERY, 

criminal information for, 31. 
form. of ex officio information for bri< 
bery at a Farliamentary election, 
262. 
BURGESS. 

mandamus to insert the name of a 
burgess upon the burgess^roll, 
pursuant to 1 Vict c, 78, s. 24; 
I5a . 
quo warranto against, 159. 
Form 
of affidavit for the information, 310. 
rule nisi, 314. 
enlarged rule, 315. 
rule discharging enlarged rule, 316. 
the information, 331, . . .. 
plBa showing his qualification, &c., 
358. 
BORGESS-LIST. 

how prepared, &c., stat^S & 6 Will. 

4,c.76; 224. " V 

prima facie evidence of v voter's title, 

145. 
not conclusive, on a quo warranto 
against the party elected, 146. 222. 
consequence of an alderman or coun- 
cillor ceasing to be on the burgess- 
list, 155. 
Stat. 6 & 7 Will. 4, c. 104, s. 7 ; 134. 

CAPIAS FRO PINE, 

on a criminal information, afler inter- 
locutory judgment, 67. 
Form, 305. 
on a quo warranto, 236. Form, 387. 
CERTAINTY, 

required in a criminal information, 67. 
the like in a qiio warranto, 196. 
CERTIFICATE, 
proving publication of a newspaper, 
pursuant to 6 &.7 Will. 4, c. 76, s. 
8; 256- 
of a criminal information being filed ; 
for judge's warrant to apprehend the 
defen dant, 72. 75. 
of judge at Nisi Prius, that there was 
a reasonable cause for exhibiting 



the information (4 & 5 W. & M. 
18,) 93. 
of defendant having been convicted 
upon* a criminal information; for 
judge's warrant to apprehend him, 
94. 
form, 303. 
CHALLENGE, 
criminal information for, 37. 
forms, 273. 275. 282. 
CHARGING 
a defendant in custody with a criminal 

information, 74. 
the like with a quo Warranto, 202. 
CHARTERS, 
acceptance of, 162. 
confirmiition of, by stat 5 & 6 Vict. c. 
Ill; 137. 
CLERKS IN COURT, 

abolished by 6 Yict c. 20; 394. 
COMMITTAL, 
at the assizes, 93. 
upon a capias pro fin«, 97. 
when the defendant moves for a new 
trial, or in arre'^t of judgment, &c., 
and the court takes time to cousin 
der,97. 
defendant will not usually be commit- 
ted on his voluntary appearance 
ftfter outlawry, 100. 
CONCILIUM. See " Demurrer:' 
CONTRACT, 
meaning of this word as restricted by 
5&6 Vict. c. 104; 136. 140. 
CORONER, : 
quo warranto against, 160. 
obstructing him in the exercise of his 
duties punishable by criminal infor- 
mation, 35. 
CORPORATIONS, 
outline of 5 & 6 Will. 4, c. 76 ; 130. 
certain charters granted under that 
act, confirmed by 5 & 6 Vict. C. Ill ; 
137. 
acceptance of a charter, 182. 
only the Attorney-General can exhibit 
a quo warranto against a corporation 
as a body, 124. 
no such information against the Cor- 
poration of London, (stat. 2 W. & 
M. C.8;) 113. 
COSTS, 

when ordered to be paid by a ttiird 
person who joins in an affidavit in 
support of an application, 54. 193. 
of application for criminal information, 

63. 
the like for a quo warranto,. 192. 
security for costs, 64. 193. 
of prosecutor upon a reference to the 
master, 107. 
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COSTS— (con/twiiiJ.) 
where* the .defends at is fined, 100. 
of a defendant (bond not guilty, 08. 
of the relator, Ann. c'sD, s. 5; 2d6, 

287,288. . 
of a defendant in a qno waminto, 287. 
for not proceeding to trial, 88. 230. 
forms of executions for costs, see title 

COUNCILLOR, 

qualification of, 180. 

how elected, 142. « 

majority of legal votes necessary, 
145. 

burgess-list priilHr facie 'evidence of' 
voter*s title, 145. 

but not conclusive, 140;' V22.' 

bowadmiUed, 140; • ' . '• 

subsequent disqueCHfication, 148. * 

qao warranto against, ISOa 
Forms, 

affidavit for the information, 812. 

rule nisi, 317. . !' • " 

enlarged, rule, 317. • ^ 

rule absolute, 318. 

the information, 328. ^ 

plea shewing his* electiop^- dltc.,' 
847. ^ 

the like to an extraordinary vacan 
cy.85L . • . ^ 

COUNTS, 
commencement and conclusion of 

counts in a criminal information, 05, 

66. 
the like in a quo warranto, 194, 195. 
the like of distinct sentences in a 

count, 68. 
striking out unnecessary counts in an 

ex officio information, 70. 
CRIMINAL INFORMATIONS,, ' 

nature of, 1. ** 

in what case filed by the Attorney- 
General ex officio, 9 — 13. • • 

in what cases by the Master of the 
Crown Office, 14-— 42; 
. for libels, 15— 23. 

against magistrates, 23 — 31. 

for bribery, 31, 32. 

for ofiences against public justice, 
82—35. 

for offences against the public peace, 
35—39. 

for offences- against public trade, 38 
—40. 

in other cases, 4(5 — 42. 

application for leave, see title ** Ap- 
plication,'* 43—64. 

outline of, 65, 66. 

how framed generally, 67, 68. , 

ibrmal defects in, cured by 7 Geo. 
4, c. 64; 68. 



how amended or quashed, 70. 
reference to precedents, 70. ' 
Forms, 
by the Attomey-Greneral ex c^lcio 
for bribery st an election of a 
member of psriiameot, 262. 
by the Master of the Crown Office 
for a gross libel on a nobleman 
and his family in the Satirist 
newspaper, 260. 
the like for sending a written chal- 
lenge to the prosecutor, and after- 
wards posting him aa a coward ; 
2Qd count, for a common chal- 
lenge, 273. 
• the like for delivering a challenge 
.. from J. S. to J. N., 275. 
r ' thfr like against a magistrate^ for 
causing a* peT»oa to be imprisoned 
^r want of bail in a matter not- 
cognizable before him, and caus- 
ing him to be kept in close con- 
finement without pen, ink, or 
paper, or the sight ef any friend, 
■,; -277. ■ : • 
, * Veferefvees to other forins, 270 — ^288. 

DEMURRER, 
to a 'criminal information; and pro- 
ceedings .thereon, .88. 
fbrm of the demurrer, cur. ad. vult 

and judgment, ^9. 
to a quo warranto; and proceedings 

thereon, 205. 
form of the demurrer cur. ad vult and ' 

judgment, 338. 
the!)ike to a plea, 361. 
the. like to a replication, 336. * 
DEPONENTS,- 

when ordered to pay costs, 54. 103. 
DISCLAIMER, 204, 
foVho'ofwarirant to disclaim, 337. 
juc^ment thereon, 337. 
DISCRETION, 
of thel Attorney-General in exhibiting 
' a 'criminal ififormation, 9. 45. 
of the court in granting a criminal 

information, 7. 14. 
the like In quo warranto, 165. 
DISQUALmCATION. See " Qii«/t. 

' Jibaiion." 
DISTRINGAS. See title-" Jury:* 
to compol appearance by a corporation, 

201: 

DIVINE SERVICE, 
criminal information for obstructing, 
88. . 

EAST INDIES, 
criminal information for offeaces com* 
mitted there, 41. . 
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ELECTION. See titles "3lay«r," '*AU 

derman,'' " CouncUlor," '"Atiditor," 

" Assessor,'' " Burgess,'' ^c. 
objections to— the partj disqualified 

tabe elected, 139. ' 
consequences of disqualification where 

notice is given, 142. 
the election itself vi)id or irregular, 

142. 
the party not dnly elected by a ma- 
jority of legal votes, 145. 
obetructinff an election, punishable by. 

criminal information, 36. 38. 
ENLARGING. 

rule nisi for a criminal information, 

6L 
the like hx a quo warranto, 189. 
forms of enlarged rules, 259. 315. 

317. 

See title " Undertaking:' 
EVIDENCE. 

Upon a Criminal Information, 91. 

variances, stat 9 Geo. 4, c. 15 ; 92. 
Upon a Q^<i Warranto, 221. 

onus probandi, 221. 

evidence in reply, 222. 
- competency of witnesses, 223* 

of burgesses 6 & 7 Will. 4, c. 104, 
S.6; 223. 

documentary evidence, 223. 

the freeinen's roll, 224. 

the burgess lists, 224. 

ward lists, 225. 

voting papers, 225. 221. 

charters, deeds, &c., 226^ 

minutes of council, 226. 

treasurer's account books, 226. 

corporation books, 227. 

inspection of documents before the 
trial, 228. 

variances, staU 9 Gea 4, c. 15; 
231, 

3 & 4 Will. 4, c. 42, s. 23 ; 232. 
EXCEPTIONS, 
bill of, 231. 
form, 383. 
EXTORTION, 
criminal information for,: against a 

magistrate, 30. 
the like against the clerk of a market, 

42. 67. 

PINE, 
application for a portion of, towards 

the prosecutor's costs, 109. 
nominal only upon a qiio warranto, 
112.236. 
FRANCHISES, 
for what, a quo warranto lies, 110, 111. 

158. 
for what refused, 162. 



HABEAS CORPOS, 

to charge the defendant with a crimi- 
nal information, 74. 
to bring him up for sentence, 97. 
to charge the defendant with a quo 
warranto, 202. 
HEARSAY, not admissible even in affi- 
davits, 55. 105. 106. 
HIGHWAY, criminal information • for 
non-repair of, 41, 42. 

INCOMPATIBLE OFFICES, 
what are, 156. 

affidavits for quo warranto must clearly 
shew that the two offices are incom- 
patible, &c., 158. 184. 
INFORMATION. See titles " Crimi- 
nal Informations," and " Q^o war* 
. ranio Informations:' 
INTERLOCUTORY JUDGMENT, 
upon a criminal information,. 95. 

97. 
form of, 302. 
ISSUE, 
criminal informations, 68. Forms of, 

292,293. 
quo warranto, 219. Forms of, 3(71, 
372. 

JUDGES, 
libels on, punishable by cruninal infor- 
mation, 16. 33, 34. 
JUDGMENT. 

Upon a Criminal Information. 
by defeult, 81, 82. Form, 283. 
on deniurrer, 86. Form, 289. 
after verdict, (interlocutory,) 95. 

97. Form, 302. 
Final judgment, 108. Form, 308. 
Upon a quo warranto, 
by default, 203, 204. Form, 336. 
on a .disclaimer, 204. Form, -337. 
on demurrer to the information, 

209. Form, 388. 
on demurrer to a plea, 209. Form, 

361.363. 
on a retraxit by the coroner, 370. 
on a retraxit and disclaimer by the 

defendant, 370. 
after verdict for the Crown, 235, 

236. Form, 385. 
after verdict for tlie defendant, 237. 
Form, 386. 
JURAT 
of affidavit for a criminal information, 

68. 
the like for a quo warranto, 186. 
JURY. 

Criminal Information, — Forms of venire 
and distringas, 295. 
how issued and returned, 89. 
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JURY— (cofKtuwif). 

special jury, bow obtained and ap- 
pointed, 69. 
warrant for a tales, 90. Form, 
297. 
Quo Warranto. — Forms of venire and 
distringas, 374, 375. 
how issuM and returned, 219. 
special jury, how obtained and ap> 

pointed, 219. 
warrant for a tales, 219. F«Mrm^ 

ZTT. 
libels on juries punishable by crimi- 
nal information, 16. 
JUSTICES OP THE PEACE. See 

" Magistrates.*' 
JUSTIFICATION 
cannot be pleaded to a criminal infor- 
mation, 87. 
may be shewn in answer to the appli- 
cation for the information, 62, 63. 

LIBELS. Criminal information for, 
15—23. 
forms, 269. 281. 
ex officio informations for seditious, 
blasphemous, obscene, and political 
libels, 11, 12. 
forms, 280. 
LICENSE. See titles «* Queen's Coun- 
sel," ** Warrant of Nisi Prius,'' 
" Warrant for a Tales.'' 
LONDON. 
no quo warranto against this corpora- 
tion (2 W. & M. c. 8,) 113. 

MAGISTRATES, 
criminal informations against, 23 — 

31. 
notice of the intended application, 23. 
Form of such notice, 243, 244. 
affidavit of service thereof, 245. 
form of the information, 277. 281. 
libels on them punishable by criminal 

information, 17. 
MANDAMUS, 
proper where the office is not full de 

facto, 147. 
or is fhll of the applicant, and there 

has been a subsequent colorable 

election, 148. 
otherwise a quo warranto is the proper 

remedy, 147, 148. 
to insert the name of a burgess on the 

burgess roll pursuant to 1 Vict c. 

78,s. 24; 159. 
false return to, sometimes punishable 

by a criminal information, 30. 35. 
MAYOR. 

qualification of, 139. 
may be re-elected, 141. 



how elected, 142. 146. 

how admitted, 149. 

subsequent disqualification, 153. 

auo warranto against, 159. 

rorm of the information, 328. 

plea shewing hif election, &c., 343. 
MISDEMEANOR. 

punishable by criminal information, 
9. 14. 

the usurpation of a public office or 
franchise is a misdemeanor punish- 
able by a quo warranto, 117, 118. 
MOTION, 

for a. criminal information, or a quo 
warranto. See title •* Application^' 

for an attachment\for not appearing 
pursuant to undertaking in an en- 
larged rule, 73, 201. 

for a special jury, 89. 219. 

for a new trial, or in arrest of judg- 
ment, &c., on a criminal informa-' 
tion, 95, 96. 

the like on a quo warranto, 235. 

for sentence on the defendant after con- 
viction, 102. 

to dispense with the personal appear- 
ance of defendants to receive their 
sentence, 100, 101. 

NEW TRIAL, 

motion for, on a criminal information, 
95,96. 

the like on a quo warranto, 235. 
NON-RESIDENCE. Efiect of, 154. 
NON-USER of a franchise, 158. 
NOTICE 

of application for criminal information 
against magistrates, 23. Forms, 
243, 244. 

how served, 24. 

affidavit of service, 24. 58. JFbrm, 
245. 

unnecessary, except as against magis- 
tates, 58. 

to defendant (in custody) with C(^y 
information pursuant to 48 Geo. 3, 
c. 57; 77. Form, 287. 

to appear to a criminal information pur- 
suant to the defendant's undertak- 
ing in an enlarged rule, 73. Form, 
286. 

the like to a quo warranto, 201. 203. 
Form, 335. 

of trial, 88. 219. 

to defendant and his bail (if any) to 
appear for judgment after conviction, 
102. Farm, 306. 

by defendant of his intention to appear 
for judgment, 306. 
NUISANCE. Criminal information for, 
41. 
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OBJECTIONS 

to application for a criminal informa- 
tion, 61. 
the like for a quo warranto, 190. 
OFFENCES, 

for what, the Attorney-General will 
exhibit an ex officio information, 9 
—13. 
for what the Court of Queen*8 Bench 
will grant a criminal information, 
14—42. 
for libels, 15—23. 
against magistrates, 23 — 31. 
for bribery, 31, 32. 
for offences against public justice, 32 

—35. 
for ofiences against the public peace, 

35—38. 
for offences against pablic trade, 38-40. 
for other cases, 40-— 42. 
not for misapplication of moneys, 41. 
nor ffir offences committed abroad (ex- 
cept in the East Indies,) 41. 
OFFICES, 
for what a quo warranto will be grant- 
ed, 158—162. 
for What refused, 162—168. 
incompatible offices, what are, 156. 
affidavits for quo warranto on that 

ground, 158. 184. 
consequences of refusing to accept the 

office of sheriff, 34. 
the like of mayor, 35. 
See titles " Mayor,'* " Alderman,'' 
^^ Councillor," ^'Auditor," '* As- 
sessor," " Burgess," &c, 
OUTLAWRY, 

for not appearing to an information, 
77.201. ^ 

• effect of, 78. 
reversal of, 78, 79. 
outlawry after judgment, 98. 
consequences of, 99. 
reversal of, 99. 
must be reversed before any sentence 

can be pronounced, 99. 
outlaw cannot be committed or bailed 
without being taken upon a capias 
utlagatum, 99, 100. 
OVERSEERS. 

no criminal information against over- 
seers for frauds relating to the set- 
tlement, &c., of paupers, 40. 
the corrupt appointment of overseers 
punishable by criminal information, 
40. 
no quo warranto against churchwar- 
dens or overseers, 163. 

PAUPERS, 
fraudulent removal, or marriage of 



not punishable by criminal infbrma- 
tion, 40. 

criminal informatiott not granted 
against a very poor person, 42. 
PERJURY, ^ 

or attempts to suborn Witnesses, pun* 
ishable by criminal information, 33* 
PETITION, 

for a license for Queen*i^ counsel to 
appear for the defendant on a crim- 
nal information, 91. Form, 299. 

the like on a quo warranto, 208. 
Form, 879. 

by defendant to the Queen, for remLsh 
sion of a part of his sentence, 108. 

by prosecutor, to the Lords of the 
Treasury, for residue of the l^e to- 
wards his costs, 109. \ 
PLEAS. r 

To a Criminal Information, 82-. ^. 
Form of " Not Guilty," 291. 

To a Quo Warranto, 204 to 215, 

double pleas not permitted before the 
Stat. 32 Geo. 3, c. 58; 129. 

plea in abatement, 205. 

pleas in bar, 209. 

that defendant did not use or exercise 
the office, &c., 211. Form, 340. 

commencement of a second or subse- 
quent plea, 341. 

plea as to part of the time a confes- 
sion of the usurpation ; and as to the 
residue a justification, showing his 
election, Ac, 211. Form, 341. 

plea by a mayor shewing his election, 
&c., 343. 

the like by an alderman, 345. 

the like by a councillor, 347. 

the like, showing his election to an ex- 
traordinary vacancy, 351. 

the like by a burgess, 358. 
See titles •* Demurrer," " Replica- 
tion," " Issues," &c. 
POSTEA. 

Criminal Information, . 
how obtained, 95. 
forms, 300, 301. 

Quo Warranto, 
how obtained, 235. 
forms, 380, 381. 
PROSECUTOR. See title " Relator." 

must join in an affidavit for a criminal 
information, and distinctly swear to 
his entire innocence, 53. 

must come into court with clean hands 
and be free from blame, 46. 

must not have retaliated, 47. 

or adopted another remedy, 48. 

must enter into recognizance in 201, 
to prosecute, 6. 72. 

forms of such recognizance, 261. 
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PUBJJC BODY, 

likels op, punishable hy criminal infor- 
mation, 16. 
PUBUC JUSTICE, 

criminal information for ofienpea 
against, 32. * 
PUBUC PKAOE, 
criminal information for offences 
against, 35. 
PUBLIC TRADE, 
criminal information for oflfimces 
against, 38. 

QUAUFICATION, 

of a mayor, alderman, and councillor, 
139. 

disqualification under 5 & 6 Will. 4, 
c 76, s. 28; 139, 140. 

of an auditor or assessor, 141. 

of town clerk, treasurer, or clerk to 
the justices, 141. 

mayor may be re-elected (3 & 4 Vict 
c. 47.) 141. 

votes for a disqualified person are 
thrown away if notice given of his 
disqualification, otherwise not, 141, 
142. 

subsequent disqualification, 153. 
QUASHING. 

informations seldom quashed, 70. 242. 

even by consent, 199. 242. 
QUEEN% COUNSEL. 

canuot appear for the defendant 
without a special lioense, 91. 208. 
231. 

form of petition for the license (crimi- 
nal information,) 299. 

license thereon, 299. 

the like in quo warranto, 379. 

license thereon, 379. 
QUO WARRANTO, (writ of.) 

in what cases, 110, 111. 

judgment on, 112. 235, 
QUO WARRANTO INFORMA- 
TIONS, 

originof 110, 112. 

difierent classes of, 113. 

statutes relating to, 1 15 — 137. 

in what cases granted or refused, 138 
—168. 

upon what objections to the party's 
title, 139—158. 

for whatofficesand franchises granted, 
15S_162. 

in what cases refused, 162 — 169. 

application for, see title *' Applica- 
tion,'' 169—193. 

outline of, 194, 195. 

how framed generally, 196, 197. 

reference to precedents, 198. 

quashing or amending, 199. 207. 



Forms. 
by. the attoniey^general ex officio, 

-for holding a fair at Edmonton, 

with pleas, replications, &c., 32()l 
by the master of the Crowo Office, 

against a mayor, alderman, or 

councillor, 328. 
the like against an auditor or 9sses« 

sor, 330. 
the like against a burgess or free- 

man, 331. 

RECOGNIZANCE 

of prosecutor, pursuant to 4 & 5 W. 
& M., c. 18; 6. 72. Forms, 261. 

the like of relator in a quo wamnUH 
200. Forms, 318, 319. 

after conviction to appear to receive 
judgment Form, 305. 

•* to keep the peace" or " to be of good 
behaviour," 108. Form, 309. 
RECORD OF NISI PRIUS, 

on a criminal information, 89. Fomiy 
294. 

how entered for trial, 91, 

on a quo warranto, 219. Form, 373. 

how entered for trial, 231. ^ 
See title "Posfeo.'' 
REFERENCE 

to the Master, of a criminal informa- 
tion, 106. 

form of the rule, 307. 

proceedings thereon, 106, 107. 
REJOINDERS, 

(quo warranto,) 219. 

Form, 368. 
RELATOR. See title " Prosecutor:' 

must join in affidavits and swear that 
the motion is made at his instance 
as relator, (Reg. M. T. 3 Vict 
181. 

must be competent, i, e. have suffi- 
cient interest to act as relator, 172 
—174. 

when disqualified, by concurrence, ^c. 
174— 17a 

must enter into a recognizance in £20 
to prosecute, 115—118. 200. 

forms of such recognizance, 318, 319. 

sometimes further security for defend- 
ant's costs ordered, 64. 193. 

liability to defendant's costs, 118. 237. 

not a competent witness at the trial, 
223. 
REPLICATIONS {Quo Warranto.) 

what may be replied * 215—218. 

Reg. Gen. H. T. 7 & 8 Geo. 4 ; 218. 

summons and order to set aside or 
strike out replications, 218. 

forms of such summons and order, 367. 

forms of replications, 364, 365. 357. 
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REPLY, 

where the attorney-general baa or 
has not the right to reply at trial, 
03. 
RESIGNATION, 

by a corporate officer, itat 6 & 7 
WilL 4, c. 104, 8. 8; 134; 158. 
172. 
RETRAXIT, 

by the Queen's coroner and attorney, 

and judgment thereon, 370. 
by the defendant, and judgment there- 
on, 370. 
RIOTS, punishable by criminal informa- 
tion, 36. 39. 
ROLEa 

Criminal Information; 
rale nisi for the information, 59. 
one rule against several defendants, 
59. 
•form of the rule, 258. 
. , how served, 59. 

enlarging the rule, 61. 
form of enlarged rule, 259. 
showfog cause against the rule, 60 — 

form of rule, discharging rule nisi 

upon payment of costs, 260. 
form of rule absolute, 260. 
rules to plead, 81. 
to join in demurrer, 85. 
for a concilium, 85. 
for judgment on demurrer, 86. 
for a special jury, 89. 
for judgment aftex verdict, 95. 
to dispense with the personal ap- 

pearance of defendants to receive 

their sentence, 101. 
rule of reference to the Master, 

106. Form, 307. 
rule on sentence being pronounced, 

108. l^onn, 307. 
Quo Warranto, 
rule nisi, for tl^e information must 

specify the objections to defend 
• ant's -title (Reg. H. T. 7 & 8 

Geo. 4,) 186, 187. 
not in the alternative for a quo war- 
ranto mandamus, 187. 
one rule against several defendants, 

187. 
or for several distinct offices, 188. 
form of rule nisi against a burgess, 

314. 
the like against a councillor, 317. 
how served, 189. 
enlarging the rule, 189. . 
form of enlarged rules, 315. 317. 
showing cause against the rule, 

189-193. 



form of rale discharging enlarged 
rule against a burgess, 316. 

form of rule absolute against a coun- 
cillor, 318. 

rules to plead, 282. 

to join in demurrer, 207. 

for a concilium, 208. 

for judgment on demurrer, 209. 

for leave to plead several matters* 
214, 

to reply, 214. 

to rejora, &c., 318. 

for a special jury, 219. 

for judgment after verdict, 235. 
RULES OF COURT, 
M. T. 29 Geo. 3, (affidavits in aggra- 

' vation and. mitigation,) 102. 
£. T. 31 Geo. 3, (time to move for quo 

warranto,*) 171. 

H* T. 7 & 8 Geo. 4, (rule nisi to 
specify the objections to defend- 
ant's title,) 186. 218. 

M. T. 3 Vict, (affidavit by relator,) 
181/ .• 

SECURITY FOR COSTS, 64. 198. 
SENTENCE 
afler conviction on a criminal informa- 
tion, 107. See title " Judgmeni,'' 
SERVICE 
of notice of application against magis- 
trates, 24. 
unnecessary in other cases, 58. 
ofrulenisi, 59. 189. - 
of subpisna to appearand answer, 73. 

200. 
of copy information and notice on de- 
fendant in (Custody, pursuant to 48 
Geo. 3, c. 58; 75. 77. 
SHERIFf', 
not an office of profit within 5 dt 6 

W. 4,76, s. 28; 137.140. 
not bound to make the declaration 
prescribed by 9 George 4, c. 17; 
152. 
refusing to accept the c^ce punishable 
by criminal information, 34. 
SHOWING CAUSE 
against rule for a criminal information, 

60—64. 
against role for a quo warranto, 189 — 
193. 
SIMILITER, 

added by prosecutor, 88. 219. 
SPECIAL JURY. See title " Jury:' 
STATUTES CITED, 

S8'^;.\,'st2,S(<l"^^^"^'^*^)ll^- 
2 Hen. 7, c. 3, (penal information by 
informera,) 4. 
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STATUTES CVTED-^eonHnued. 

8 Heo. 7, c. 1, (SUr Chamber,) 8. 

1 Hen. 8, c« 6, (repealing 2 Hen. 7, c 
804. 

16 Car. 1, c. 10, (aboliahing Star Cham* 
berO 4. 

18Car.2,«rt.2,c.l.? (^^^AnS'^ 
25 Car. 2. c. 2, ^ ^Isi. *^ 

2 W. dt M. c. 8, (corporation of Lon- 
don,) 113. 

4 & 5 W. & M. c 19, (informations,) 
5. 515. 

4 & 5 Ann. c. 16, a. 1, (demurrers,) 
206. 

9 Ann. c. 20, (quo warranto,) 119. 
16 Gea 2, c. 30, (Test Act,) 151. 
82 Geo. 8, c 58, (quo warranto,) 

127. 
48 Geo. 8, c. 68, (criminal informa- 
tions; warrant to apprehend the 
defendant, &c.) 75. 

6 Geo. 4, c 50, 8. 30, (special jury,) 89. 

7 Geo^ 4, c. 64, (pleas in abatement 
Formal defects lu informations, &c.) 
68. 

9 Geo. 4, c. 15, (amendments at nisi 

prius,) 92. 231. 
9 Geo. 4, c. 17. (declarations in lieu 

of oaths,) 151. 

9 Geo. 4, c. 32, (Quakers,) 53. 

10 Geo. 4, c. 7, (Roman Catholics,) 
153. 

8 & 4 W. 4, c. 42, s. 23, (amendments 
at nisi prius,) 232. 

8 & 4 W. 4, c. 49, (Moravians,) 53. 
8 & 4 W. 4, c. 82, (Separatists,) 53. 

5 & 6 W. 4, c. 28, (sheriff,) 152. 

5 & 6 W. 4, c. 76, (municipal copora- 
tions,) 130. 

6 & 7 W. 4, c 76, 8. 8, (newspapers,) 
56. 

6 & 7 W. 4, c. 104, 8s. 7 & 6, (bur- 
gess roll, &c.) 184. 

7 W. 4 & 1 Vict. c. 78, (municipal 
corporations,) 134. 

1 & 2 Vict c. 77, (Quakers and Mo- 
ravians,) 53. 

8 & 4 Vict c. 47, re-election of may- 
ors,) 141. 

5 & 6 Vict c 104, "contract,") 136. 

5 & 6 Vict c. Ill, (charters,) 137. 

6 Vict c. 20, (Crown Office,) 393. 
SUBPCENA 

to answer a criminal information, 72. 

Forrih 283. 
affidavit of service, 284, 285. 
to answer a quo warranto, 200. JFbrm, 

332. 
affidavit of service, 833, S84. 



to testify, 90. 220. Forms, 297. 877. 
duces tecum, 00. 220. Formst 2d6, 

878. 
SUMMONS 
to set aside replications as contrary to 

the rule of H. T. 7 & 8 Geo. 4; 

218. 
form of such summons and order there- 
on, 367. 
TALES. See title " Jury." 
TIME, 
for moving for a criminal information, 

43. 
not on the last day of term, 45. 59. 
for moving for a quo warranto, 169. 
may be moved for on the last day of 

term, 172. 
to appear to a subpoena, 72. 200. 
to plead, 81. 202. 
to reply, 214. 
to proceed to trial after issue joined, 

88. 240. 
TOWN CLERK, 
appointment of, 133. 141. 
quo warranto against, 160. Form, 

198. 

TREASURER, appointment of, 133. 141. 
TRIAL, 
notice of, 88. 219. 
practice at, 91.231. 
UNDERTAKING 
to appear to a criminal information, 

(given in an enlarged rule), 259. 
how enforced, 73, 74. 
the like to a quo warranto, 316, 317. 
how enforced, 201. 203. 
VENIRE. See tide "Jury." 
VOTES 
given for a disqualified candidate when 

thrown away, 141, 142. 
WARRANT 
to apprehend a defendant to answer a 

criminal information, 72. 75. 
the like after conviction, 94. JFV>rfii, 

304. 
of nisi prius, 69. 219. Forms, 297. 

376. 
for a tales, 89. 219. Forms, 297. 

377. 
WITNESSES, (^Quo Warranto,} 

competency of, 223. 
WRITS.— (Forms of). 
Criminal Information, 

subpeena to answer, 283. 

attachment for not appearing, 2S5. 

venire, 295. 

distringas, 296. 

subpcBDa ad test, 297. 

6ubp<Bna duce& tecum, 298. 

capias pro fine, 305.- 
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WRITS— cofilfntterf. 
Quo Warranto, 
subpoena to answer, 332. 
attachment for not appearing, 334. 
venire, 374. 
distringas, 375. 
subpoena ad test, 377. _ 

subpoena duces tecum, 378. 
capias pro fine, 387. 



fi. fa. against the defendant for the 
relator's costs, 387. 

ca. sa. for ditto, 388. 

fi. fa. or ca. sa. against the relator 
for the defendant's costs, 389. 

scire facias to revive judgment for 
costs, by administrator of the re- 
lator, 389. 

fi. fa. thereon, 390. 
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